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The Celebrated Case of Gibbons v. Ogden 


9 Wheat 1 (1824) 
By Newton Morton * 
Introduction 


To designate any case involving transportation as a leading one 
might be rather venturesome in that some may feel that this constitutes 
an undue simplification which disregards other, important cases. Never- 
theless, we feel that the case of Gibbons v. Ogden is accepted quite 
generally as being outstanding, not only with regard to the field of trans- 
portation, but also in the field of political science and economic de- 
velopment. 

The two main points of the case are that navigation is commerce 
and that commerce regulation by the states must fall aside when it 
conflicts with the regulation applied to Congress. The case, however, 
involves more than these and the collateral incidents and issues which 
are possibly not realized as well are, certainly, of sufficient interest and 
importance to warrant their discussion. 

In consideration of this case, we propose to treat the following: 


The development of the transportation issue. 

The myth that Fulton invented the steamboat in 1807. 
The background of the constitutional question involved. 
Leading personalities. 

The issues and the rulings. 

The effects of Gibbons v. Ogden. 


The Development of the Transportation Issue 


Before we can discuss adequately the issues in the case of Gibbons 
v. Ogden, we should treat the historical flow of which the conditions in 
that case were, in a sense, a culmination.’ 

The value of the steamboat in progressing the westward migration 
was material and is so recognized, but there is a question as to the point 
from which to inaugurate the discussion bearing on this. Some may 
prefer to accept 1669, the year in which de La Salle discovered the 
Ohio River, while others undoubtedly have their own preferences. Ours 
happens to be 1763, the termination of the French and Indian War. 
Without waiting for the partial settlement of the Indian question which 
came later with the collapse of Pontiac’s Conspiracy, settlers moved at 
an accelerating pace into the trans-Allegheny country, settling first near 
what is now known as Brownsville, Pennsylvania. Utilizing packhorses, 
Conestoga wagons and various types of river craft (such as arks, 
mackinaw boats, keel boats, broadhorns, packets and so on, ad infinitum), 
the cavalcade continued at an ever-quickening rate to settle the west. 


SOV 99 So 


* Professor Morton is a graduate of Wharton School of Finance and Commerce, 
University of Pennsylvania. He is currently Associate Professor of Transportation, 
Marketing Department, Kent State University, Kent, Ohio, and is Chairman of the 
Akron Chapter of the Association. 

1 The desire to maximize the direct nature of this treatment precludes con- 
sideration of many interesting, tangential questions. 
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As the famous Italian historian, Dr. Ferrero, has said, ‘‘It was as if 
the whole American Nation consciously or almost unconsciously was 
being driven forward by a superior, not to say a mystic force, to reach 
in pain and travail the goal of its manifest destiny.’” 

Another material impetus came in 1779, when Virginia opened an 
office for the sale of lands in its trans-montane territory. The intensity 
of the fervent desire for Westward Movement may be gauged when we 
note that the sale of these lands was begun while the colonies were 
involved in the Revolutionary War. 

Land was plentiful, productive and cheap, but this availed nothing 
if the access to available markets was throttled by control of the port of 
New Orleans by a foreign power. Products of the frontier had to find 
markets and it was very expensive to haul them over the Alleghenies. 
There was considerable sentiment in the years immediately following 
the Revolutionary War for the creation of independent states in the 
Ohio Valley or affiliation with foreign powers and even independent 
action against the forces at New Orleans if the right to navigate freely 
on the Mississippi River and use of its port were to be denied by Spain 
or whatever other foreign power might control it. In order to settle 
and develop the Ohio-Mississippi Valley area to make it strong and 
protect its access to markets, there was a general and strong recognition 
of the transportation needs and possibilities of the interior. It was not 
only a case of the export of the products of the ‘‘up-river’’ country and 
the movement via New Orleans to east coast ports, but the consumption 
of these products in the lower Mississippi Valley as well. 

While the practicability of regular steam navigation had been 
demonstrated in 1807 in the East, Robert Fulton had written James 
Monroe, then special envoy to Great Britain, as far back as 1803, con- 
cerning the importance of establishing steamboats on the Mississippi 
and other rivers. 

Fulton was not only an inventor; he had imagination and ambition 
and the instincts of an entrepreneur. He envisioned steamboat opera- 
tions in Mexico, England and Russia, but the big interest of himself 
and his partner, like that of many others in the country, was in develop- 
ing a monopoly on the ‘‘western waters.’’ Edward Livingston, the 
brother of Fulton’s partner, had been appointed a district attorney in 
New York in 1801. In 1803, he was attacked by yellow fever. On 
recovery, he found that one of his clerks had taken some money and that 
Livingston was to be held responsible. Selling his property in order to 
make good on the loss, Livingston removed to Louisiana the following 
year. Becoming active in politics, he was able to exert influence on 
Governor Claiborne of the Territory of Orleans and secure for the 
Livingston-Fulton combination in 1811 monopoly rights for steamboat 
operations on the western waters. 

The ‘‘first’’ steamboat on the Ohio River is fairly well conceded 
to have been the New Orleans, built in Pittsburgh in 1811 by Nicholas 


2H. E. Chambers, Mississippi Valley Beginnings, New York: G. P. Putnam’s 
Sons, 1922, p. 7, cited in C. H. Ambler, A History of Transportation in the Obio 
Valley, Glendale, Calif.: Arthur H. Clark Co., 1932, p. 60. 
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Roosevelt and operated by him as the agent for the Livingston-Fulton 
combination. However, here as well as elsewhere in historical trans- 
portation research, there continue to be conflicting claims, for it is 
stated that both sternwheel and sidewheel steamboats were in use in 
1811 and that Fulton knew about them.’ 

Captain Henry Shreve was probably the most famous of the steam- 
boat men who contested the rights of the monopoly. His operations, 
beginning less than a year after the trip of the New Orleans, led ulti- 
mately to popular accreditation of his claim as originator of the 
Mississippi type of craft. This was distinctive from the older types 
in that it operated on the water and not in it. 

Shreve launched the Enterprise in 1814. Its operation became the 
subject of litigation initiated by the monopoly, but he escaped from this 
on the grounds that Louisiana’s admission to the Union by the Act of 
1812, conferring the right of free navigation, revoked the monopoly 
conferred through the intercession of Edward Livingston. Appellate 
action was not taken to defeat the ruling of the lower court. In 1816, 
Shreve built the G. Washington, which incorporated his basic principle 
and was also the first doubledecker. In this second test, the G. Wash- 
ington was taken into the waters of the lower Mississippi. The ensuing 
court action, while not conclusive, resulted in freeing Shreve from the 
charge of violating the rights of the monopoly, pending final determina- 
tion of the earlier case. More important than this, however, it resulted 
in giving all steamboats in the area the right to operate in defiance of 
the monopoly, constituting somewhat the same result as the more defini- 
tive action in the later Gibbons v. Ogden case. 

There was no steamboat navigation on Long Island Sound until 
the operations of the Fulton, the plans for which were drawn by Robert 
Fulton, but which was neither built nor owned by him. This steamboat 
was designed for Sound operation and incorporated certain details 
specifically for this, making its first trip to New Haven in 1815. 

New Haven and other Sound ports had participated directly in 
export-import trade for many decades. The Clermont and the changes 
which it brought about in transportation contributed in forcing a revi- 
sion of the plans of these smaller ports, in most instances bringing them 
ultimately to the status of satellites of New York City. Connecticut 
ports on the Sound wanted to function as middlemen between the mer- 
chants in the interior and the direct importers, the New York traders 
and supply houses. Because of pressures by these local interests the 
Connecticut legislature, imitating New Jersey which had earlier passed 
a similar law, in 1822 passed a law forbidding all vessels owned by the 
New York monopoly or operating under license from it from using the 
waters of Connecticut. This was an indication of the trend toward 
return of the old retaliatory legislation which the various states applied 
in the days during the Articles of Confederation. 

Eastern conservatives feared growth of the West on the grounds 
that the latter’s characteristic independence and vigor would lead to 
radicalism which would endanger eastern interests through a shift in 


8 Ibid., p. 119. 








1080 I. C. C. PRACTITIONERS’ JOURNAL 





political power. As early as 1796, Jay had proposed to Spain that we 
would consent to close the Mississippi if she would give us increased 
rights in Spanish ports. 

The west was inimical to the east, feeling that its interests were not 
safe in any government controlled in the east and that the financial 
power of the latter was to be exercised in securing control of navigation 
in the west. There were too many people in the west interested in 
bringing the benefits of improved transportation to it (and thereby 
profiting materially) for them to submit tamely to the monopoly plans 
of the Livingston-Fulton combination. ‘‘The growing property interests 
at stake in the navigation of the western waters were too great to be 
placed lightly in jeopardy.’”* 

The rapid diffusion of western settlement with its rough and 
vigorous independence would tolerate no interference from monopoly 
interests controlled inside or outside the area. In the settled east, the 
colonization factor was of much lesser importance, but grossly inadequate 
transportation facilities and the promise of increased trading profits 
sustained great interest in a steamboat development unhindered by 
monopoly control. Due to the dependence of the South on navigation 
on tidal rivers, steamboat navigation also excited great interest in 
that area. 

Thus, we find that while there was sectional disagreement as to the 
prime utilization of the promising new means of transportation, the 
disparate interests were in agreement that the steamboat promised much 
to each of them. 


The Myth that Fulton Invented the Steamboat in 1807 


The fact that the trip of Robert Fulton’s Clermont from New York 
to Albany and return in 1807 marked a significant contribution to trans- 
portation progress and is frequently termed the first practical steamboat 
should not obscure the fact that there were numerous inventors over a 
period of many years prior to this trip who were wrestling with the 
problem of application of steam as motive power in water transportation. 
Some of those who are familiar with the fact there were such inventors 
before Fulton say, in essence, ‘‘Why even consider these? Let’s just 
start with Fulton.’’ 

It is interesting to consider that these early inventors strove so 
diligently, oftimes with heartbreak, for transportation progress. In 
endeavoring to fix with even relative precision the validity or inaccuracy 
of the idea that Fulton was the originator of this improved method of 
transportation, one is confronted early in the search with the charac- 
teristic, not the phenomenon, of this kind of historical quest, that there 
is a tendency to confound the issue by a multiplicity of dates and persons 
involved. It is quite difficult, therefore, to differentiate between the 
claimants for the honor of this invention, particularly when the ap- 
proach is not one based on a familiarity or an expertise in the fields of 
mechanics or engineering. Moreover, it would serve no good purpose 


4Louis C. Hunter, Steamboats on the Western Rivers, Cambridge, Mass.: 
Harvard University Press, 1949, p. 10. 
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at this point to mention specifically all of those connected with the 
application of steam as power for water vehicles from de Garay in 1543 
to 1807. While the connection of these with Gibbons v. Ogden may 
appear somewhat tenuous, their number and the long period involved 
in their experiments does serve as a gauge of the great international 
interests in the benefits of improved transportation. Further, insofar 
as those of the number whose work in this country was concerned, the 
intensity of their interest is a measure of their hopes of profiting from 
the national concern in having the benefits which the use of the steamboat 
promised. This was a direct issue in the Gibbons v. Ogden case. 


Fulton’s Contribution to Transportation 


As we have mentioned, Americans, other than Fulton were trying 
to solve the mysteries of the proposed steamboat. Among these were: 


... Jehosaphat Starr of Connecticut, Nathan Reed of Massachusetts, 
William Longstreet of Georgia, Elijah Tormsbee of Rhode Island, 
John French and Nicholas Roosevelt of New York. From Blasco de 
Garay to the numerous contemporary rivals of Fitch, Rumsey and 
Fulton, there were scores of persons, most of whom resided in 
Europe, who cogitated the various possibilities of steam.5 


What, then, was the nature and merit of Fulton’s contribution to 
steamboat development ? 


Fulton was not the original inventor of the steamboats, because 
many had made them before him . .. What was he then? Why, he 
was the first to gain the prize; he it was who satisfied the law; 
and since his boat went from New York to Albany, there has always 
been a succession of steamboats; so that he was the first to bring 
them into public use and, by his genius and perseverance, he so 
improved them as to lay a solid foundation for those who came after 
him to build upon. 


Fulton has never claimed the merit of being the inventor. What 
has been said of Arkwright may apply to Fulton:—The several 
inventions which his patents embraced, whether they were his or not, 
would probably but for him, have perished with their authors, none 
of whom, except himself, had the determination and courage to 
face the multiplied fatigues and dangers that lay in the way of 
achieving a practical exemplification of what they had conceived 
in their minds.® 


This comment disregards the fact that John Fitch had his steamboat 
line operating for three months on the Delaware River between Phila- 
delphia and Trenton. Further, if we would interpret tiis literally, it 
would seem that the author indicates that there would have been no 
practical steamboat for some time but for Fulton. This opinion is 





5 Ambler, op. cit., p. 109 


6 Henry Howe, Memoirs of the Most Eminent American Mechanics, New York: 
Derby and Jackson, 1858, pp. 186-187 
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certainly far from unanimous. Another writer states that the world 
would not have had to wait long for a working steamboat, even had 
Fulton failed.* 

Another cogent presentation along the line that, possibly, Fulton’s 
contribution has been overemphasized states: 


There is good reason to question whether Fulton’s name should be 
placed much if any higher than the names of John Fitch, John 
Stevens or even Oliver Evans. Exclusive privileges of navigation 
and the financial support deriving from his partnership were mainly 
responsible for a certain priority of achievement which Fulton 
established over most other men active in the field . . . . The steam- 
boat, like practically every mechanical complex of importance, was 
the product of many men working with a common heritage of 
technical knowledge and equipment and impelled by a common 
awareness of need.® 


Fulton did demonstrate the practicability of steamboat operation 
and this was a very great contribution not only to transportation 
progress generally, but, more specifically, to the continuation and accel- 
eration of settlement of the west. This was true even though it was 
Shreve and French, particularly the former, who worked out the struc- 
tural and mechanical details which resulted in the characteristic Missis- 
sippi River type of steamboat. The western regions no longer had to 
contend with the high costs of carrying goods over the mountains. The 
political influence of binding together the inhabitants of distant parts 
effectuated tremendous growth.® 

Of the many who preceded Fulton in working with the application 
of steam to propel boats, the one who is to be given credit for the real 
invention of the steamboat continues to be extremely difficult to fix, as 
we trust the foregoing indicates. Suffice it to say that the others were 
all interested intensely and their interest resulted in contributions to 
the ultimate availability of a working steamboat, but that no continuing 
and enlarging development emanated directly from their efforts. 


The Background of the Constitutional Question Involved 


In our consideration of the importance of the case of Gibbons v. 
Ogden, we should revert to a circumstance nearly one hundred and fifty 
years before the end of the Revolutionary War. In 1632, the lands 
which now constitute the State of Maryland were separated from the 
Virginia Colony in order to make a proprietary for Lord Baltimore. 
At that time, the boundary between Maryland and Virginia was estab- 
lished as the southern shore of the Potomac River. 

Following the Revolutionary War when the states were associated 
loosely under the Articles of Confederation, all amendments had to be 
ratified by each state and important legislation needed the approval of 
at least nine states. Congress lacked any authority to regulate foreign 





7 Hunter, op. cit., p. 17. 
8 Ibid., pp. 5-6. 
9 Ibid., pp. 28-29. 
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and domestic commerce, so that legislation was very largely left to the 
individual states. Since there was no central authority to supervise 
and adjudicate, disputes between states with common interests in the 
navigation of certain bays and rivers were inevitable. Under these con- 
ditions, a fractious seesawing developed and discriminatory regulations 
followed rather promptly by reprisals. 

An especially pertinent exemplification of such a situation involved 
Maryland and Virginia. In 1776, Virginia officially accepted the afore- 
mentioned boundary, but contested for the principle of free navigation. 
It could not, however, protect its application. Maryland, through its 
control of the Potomac River, could prevent vessels from reaching Vir- 
ginia ports. On the other hand, Virginia, with its control of Cape 
Charles and Cape Henry at the entrance to Chesapeake Bay, could 
interfere with the entrance of ships destined for Maryland ports. Vir- 
ginia thought that Maryland should share the burden of the maintenance 
of lighthouses, buoys, and other navigation aids, but Maryland could not 
quite see it that way. 

The opinion of Thomas Jefferson, requested by James Madison, was 
that the differences between the two states should be arbitrated, rather 
than settled by aggressive action. Accordingly, delegates from the two 
states met at Alexandria in March, 1785, but adjourned to Mt. Vernon 
at the suggestion of Washington. The agreement reached at that con- 
ference was called the Mt. Vernon Compact and its basic ideas of no 
trade barriers between the states and identical import duties against 
other countries were to be incorporated in the Constitution and, in the 
former case be the subject of Chief Justice Marshall’s noteworthy de- 
cision in Gibbons v. Ogden. 

The council framers went beyond the original scope of the Mt. 
Vernon Compact and suggested that a common monetary system be the 
subject of a further conference. Further, since the waters of the Susque- 
hanna River entered into Chesapeake Bay and there was a current 
proposal to unite the Delaware and the Chesapeake by a canal, they 
suggested that the enlarged agenda be extended to include the partici- 
pation of the states of Delaware and Pennsylvania.’® By this time, the 
ball was rolling. After the original invitation was made by Maryland, 
Virginia broadened the scope, sending invitations to each of the thirteen 
states. Ostensibly, the main idea was that the new meeting was to be 
sort of a rivers and harbors congress. The truth was, however, that 
several men, particularly Washington, Madison, and Hamilton, had 
their conceptions focused on a national union." 

This new gathering was the famous Annapolis Convention which 
met in May, 1786. No representatives attended from any of the New 
England states. In fact, the only other states which actually sent repre- 
sentatives were New York and New Jersey. There was considerable 


10 Burton J. Hendrick, Bulwark of the Republic, 1937: Little, Brown and 
Company, 1937, P. 54. 
11 [bid., p. 55. 
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dissension even among the six states,!* as sectional interests threatened 
to wreck the convention. From this impasse, Hamilton proceeded to 
rescue the meeting, basing his argument on an all-inclusive phrase in 
the instructions of New Jersey to its delegates, that they were to nego- 
tiate on the regulation of commerce ‘‘and other important matters.’’ 
He was able to progress successfully his idea that further consideration 
was in order, so that the delegates decided to meet in Philadelphia in 
May, 1787, ‘‘for the sole and express purpose of revising the Articles of 
Confederation and reporting to Congress and the several legislatures 
such alterations and provisions therein as shall when agreed to in the 
Congress and confirmed by the States render the Federal Constitution 
adequate to the exigencies of Government and the preservation of the 
Union.’’ 18 

Thus, we come to the immortal Constitutional Convention which 
gave birth to our present national organization. So much has been said 
by so many relative to the bitter discussion on the fundamental question 
of the representation to be given to the states that it has sometimes been 
lost sight of that the present commerce clause was passed unanimously. 
Another aspect that is sometimes overlooked is that the term, ‘‘ Federal 
Government’’ in which so much power has been invested or acquired 
in the intervening years was, at the time of the meeting, based on the 
continued supremacy of the individual states and not on the nationalist 
idea of subordinating the interest of the states. While we are endeavor- 
ing to clarify misconceptions, we should also state that the divisions of 
interest during the convention were not based primarily on sectional 
lines, but on diversity of interests. Virginia and North Carolina were 
grouped with Pennsylvania and Massachusetts, with which were asso- 
ciated frequently the fringe states of South Carolina and Georgia, not 
large but growing, while state primacy was championed by New Hamp- 
shire, Rhode Island, Connecticut, New Jersey and Maryland. Never- 
theless, during the later sessions, both North and South Carolina evi- 
denced a strange unanimity with the Yankee State of Connecticut. 

The proposed union almost broke up on the question of whether the 
Federal organization was ‘‘to be comprehensive, embracing jurisdiction 
over the people, or were the states to exist as all-powerful sovereignties, 
virtually independent nations.’’?5 The designation ‘‘Federalist’’ which 
was used in the 1787 debates to describe those who advocated states’ 
rights in contradistinction to those who contended for a strong central 
government experienced a reversal of appellation when it was adopted 
by the latter group after the convention. 





12 Constitution of the United States of America, Washington: Government Print- 
ing Office, 1953, ll refers to five states—Virginia, Pennsylvania, Delaware, New 
York, and New ersey. However, since the original call to the Meeting was issued 
by Maryland and, since the meeting was held in that state’s capital, it would seem 
correct to consider Maryland as the sixth state. 

13 [bid., p. 64. 

14 Henrick, op. cit. 

15 [bid., p. 70. 
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Even in the early days of the new government, the commerce clause 
conferred a substantial benefit : 1° 


That clause, as celebrated now as then, giving Congress control 
over commerce, explains the sudden improvement in shipping. That 
same provision changed, almost overnight, the United States from 
a bankrupt nation into one famous from that day to this for the 
soundness of its credit. This commerce clause provided the money 
that made possible the funding of the Federal debt and assumption 
of states debts . . . which gave the United States the highest stand- 
ing in the markets of Europe. 


The ‘‘more perfect union’’ which was the cause of jubilation at the 
time of Washington’s assumption of the presidency did not bring the 
unanimity which was hoped for. In fact, the separation into two politi- 
cal camps was under way in the convention itself. Jealousy, ambition, 
sectionalism and commercial greed are only some of the words which 
innumerable writers have employed to describe the conditions and per- 
sonalities of the time. 

Jefferson who had been absent in France during the Convention 
and had had opportunity to observe the excesses of the French monarchy 
which led to the French Revolution, feared that strengthening the 
central government was but a prelude to the rapid materialization of a 
monarchical government under Washington. 

Threats of secession did not originate, as some may imagine, in the 
days shortly prior to the Civil War. In fact, it was quite difficult to 
find a state or section in the period from 1789 to 1824 (the year of the 
Gibbons v. Ogden case) which did not threaten secession if some things 
came to pass. Conversely, those who felt otherwise threatened secession 
if those same developments did materialize. 

One of the sections where the secessionist movement was strong was 
Vermont. The easiest way for Vermonters to market their products 
was via the St. Lawrence River. There is some considerable basis for 
believing that secession of this state might have come to pass if the oft- 
reviled Jay Treaty had not been secured in 1794. By this, Great Britain 
finally returned to us the outposts which had been promised to us in the 
Treaty of 1793, but which she had, in spite of this, withheld, in part 
because of the failure of the United States to pay the claims of the 
Tories. The settlement of this question removed the bar to our west- 
ward migration and the separatist movement in Vermont never again 
attained the activity which it had during the years immediately follow- 
ing the beginning of our national government. 

Virginia wanted to protect for its lands to the West access to the 
Gulf of Mexico via the Port of New Orleans and was not interested in 
the problems of New England, such as safeguarding the fishing industry. 
The New England states were not concerned with the problems of Vir- 
ginia or the other states outside of New England. 


16 |bid., p. 105. 
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France was hoping that conditions might make it feasible for it to 
recover its former position in the Mississippi River area. Great Britain 
hoped to confine the new government to the territory east of the Appala- 
chians and control as much as possible of the area to the west of that 
chain. Spain wanted the West to fall into her hands and intrigued 
actively toward this end, as the Burr-Wilkinson conspiracy indicated. 

To aid the new government in paying its sizable debts, Congress 
had been forced to levy taxes on spirituous liquors. The opposition to 
paying this tax was virulent in Western Pennsylvania, culminating in 
the Whiskey Rebellion in 1794, which had to be suppressed by an army 
of 15,000 men.1* 


The Whiskey Rebellion concerned far more than what was then 
in the West the great national beverage. Above all, it had an im- 
portant bearing upon the Federal Constitution . . . . Under the lead- 
ership of certain Democrats, the opposition soon took on an Anti- 
Federal and anti-constitution aspect. The Jeffersons had made 
great progress in these border settlements . . . . Those ‘‘democratic 
societies’? which were the bane of Washington’s life, organized on 
the model of the Jacobin Clubs of Paris, had here gained great 
ascendancy . . . those societies, not only in Pennsylvania, but in 
most parts of the nation, became bulwarks of the Jeffersonian Party. 


There were numerous other examples of the pronounced tendency 
toward resegmentation. One instance of the regional rights’ contention 
is found in the Kentucky and Virginia Resolutions, introduced in the 
legislatures of these states, which would have given the states’ legisla- 
tures the right to set aside the acts of Congress. These were favored by 
Jefferson, who, while preferring to act behind the scenes, wrote the 
Kentucky Resolutions. 

It is worthy of note that Timothy Pickering, whose hatred of 
Jefferson was so intense, was himself involved in attempts in the 
period 1804-1815 to separate northern and eastern states into a New 
England Confederacy. It is somewhat ironical that Jefferson’s efforts 
to confound our enemies in the Embargo and Non-Intercourse Act, 
should have given rise to adverse sentiments, which led to other 
attempts of New England to separate from the rest of the country. The 
Hartford Convention in January, 1815, while it did not advocate sepa- 
ration from the Union at that time, nevertheless was a strong example 
of dissatisfaction in the New England area. It was intended as a 
prelude to another convention which would have caused us to revert to 
the sorry situation in which we were at the time of the Annapolis Con- 
vention. The Hartford meetings for various Constitutional changes 
would have permitted state voiding of Federal action conscripting state 
troops and would have constituted another instance of aggravated 
segmentation. The incipient New England secession program received 
but little support elsewhere and it was vitiated by the news of the 
ending of the War of 1812. 


17 |bid., pp. 129-130. 
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‘i Pervasive sectionalism strongly threatened the existence of the 
nion. 

Thus, we find that our country, founded at least partially for com- 
mercial reasons, with a strong central government attempted and parti- 
ally secured for commercial reasons, but seemingly to have this union 
severed, in part likewise for commercial reasons, soon was to reach the 
point where it was to receive very substantial reinforcement for the 
strong central government concept by the opinion of Chief Justice John 
Marshall in this case of Gibbons v. Ogden, in which the exigencies of 
commerce played such a large part. 


Leading Personalities in the Case 


In 1794, the year of Jay’s Treaty and the Whiskey Rebellion, 
Cornelius Vanderbilt was born on Staten Island. At the early age of 
17, he evidenced the aggressive ability which was not only to make him 
such an influence in transportation through his control of the New York 
Central and other systems, but which was also to make him a direct and 
very active participant in the embroiled situation which led to the 
Gibbons v. Ogden case. He induced his mother to lend him a hundred 
dollars to purchase a two-masted barge called a ‘‘periauger,’’ to be used 
in ferrying people and goods between New York Harbor points. 

The War of 1812 began the following year and Vanderbilt received 
a contract for ferrying supplies to military posts around New York 
Harbor in preparation for the expected attack of the British fleet. After 
the war, Vanderbilt extended his ownership of sailing craft and ac- 
cumulated some capital. However, because he had had opportunity to 
observe the advantages of steam over sails he decided to sell his ships 
and jump into the attempts to beat the steamship monopoly held by the 
Livingston-Fulton combination. Accordingly, he hired out at sixty 
dollars a month to operate the steamer, Bellona, one of two owned by 
Thomas Gibbons of New Jersey. 

Gibbons’ record in the Revolutionary War was not so shiny, as he 
was not only a Tory, but was suspected of shady political dealings in his 
Georgia career, prior to buying a home in New Jersey. Meeting Aaron 
Ogden, former governor of New Jersey, he and Ogden arrived at an 
arrangement for contesting the monopoly rights on New York Bay. 
Unsuccessful in this attempt and on the ‘‘if you can’t beat ’em, join 
’em’’ technique, Ogden purchased from Chancellor Livingston’s brother 
a license to run from New York City to Elizabethtown Point, on the 
northeast corner of Staten Island, while Gibbons commenced running a 
connecting steamer from the latter point to New Brunswick, New Jersey, 
on the Raritan River from whence a connecting stage and later a rail- 
road ran to Philadelphia. 

Because of a private quarrel between the two, Gibbons posted a 
threatening note on Ogden’s home and Ogden sued and won a case of 
trespass against him. To spite his former associate, Gibbons, without a 
license from the monopoly, began to run a steamboat between Elizabeth- 
town and New York directly competitive with Ogden’s operation of the 
Atlanta. Vanderbilt fought the opposition truculently and successfully, 
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docking the Bellona in New York City at any piers, including those of 
the opposition, even by force, in spite of attempts of sheriffs and process- 
servers, acting on authority of an injunction secured by Ogden, to stop 
him. 

After several decisions against him by the New York courts, Gib- 
bons appealed to the United States Supreme Court which, in 1824, heard 
the celebrated case we are now considering. 

The period from the end of the fighting in the Revolutionary War 
in 1781 to the Gibbons v. Ogden decision in 1824 was one of flux. Under 
the Articles of Confederation and, in fact, during the early period under 
the new government, the various states functioned as independent 
principalities and gave little or no heed to the exigencies or desires of 
the others. The Nationalist party in the Constitutional Convention, as 
we have mentioned, was the one supporting the idea of a strong, central 
government, but changed its name to that of the Federalist party when 
the new government began to operate. Later, it became the party in 
which there was a strong sentiment in favor of states’ rights. 

The same Jefferson who was the main architect of the Declaration 
of Independence became the leader of the states’ rights group which 
fostered the secession movement idea, one exemplification of which was 
the Whiskey Rebellion. Jackson, who was defender of Aaron Burr, who 
would have set up an independent state in the Southwest, was the one 
who later opposed Calhoun and Hayne in their advocacy of the nulli- 
fication doctrine. Madison, one of the staunch early proponents of a 
strong, central government, became a disciple of Jefferson and an advo- 
cate of states’ rights. Calhoun, at first a states’ rights advocate, became 
a supporter of everything that furthered national powers, following 
which he returned to his former position. The same Patrick Henry, 
who, in speaking on the Stamp Act, said, ‘‘There are no more states, 
only a nation’’ was the one who spoke against the significance of the 
first phase of the Constitution, ‘‘We, the people, etc.’’ Ethan Allan, 
who had stormed the heights of Ticonderoga, was the one who went to 
England in 1791 to negotiate for Vermont’s reaffiliation with England. 
Daniel Webster in his early political life, advocated free trade, but later 
proclaimed the necessity for protective tariffs. The men cited here do 
not exhaust the list of those who, for one reason or another, reversed 
their principles or at least their public positions during this period. 

It is significant that the three men who were especially outstanding 
in maintaining steadfastly their support of the strong central govern- 
ment concept were three who fought together and endured the miseries 
of Valley Forge—Washington, Hamilton, and Marshall. Washington 
died in 1799 and Hamilton, who was to be killed five years later, was 
no longer a political factor. It was Marshall, who never lost sight of the 
convictions firmed by his Valley Forge travail, who developed the feel- 
ing that local bickerings were intolerable and prejudiced the country’s 
existence and who became the outstanding champion of the enlarged 
conception of a strong, central government. He maintained that the 
United States could survive only as a nation, not as a federation. Fur- 
ther, he felt that the Constitution, without a strong central government, 
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would be but a feeble and ineffective bond and he set himself to make 
it the dominant force in firming our national existence. His staunch 
and unvarying adherence to the cardinal principle to which he devoted 
so much of his life evidences a stature which is particularly outstanding 
when compared with that of many other men, eminent in their own 
right, who did not show his consistency. 

We now approach the actual litigation. Gibbons secured as his 
counsel the masterful and highly capable Daniel Webster, famous as a 
lawyer and statesman.’* Through his career in both houses of Congress, 
his practice of law, his services as Secretary of State, his activity in the 
famous Dartmouth College case, and his immortal replies to Hayne, 
Webster became truly a national figure of the first rank. Although some 
of this was subsequent to the Gibbons v. Ogden case, his experience 
prior to his engagement as counsel in this case qualified him for the 
national recognition and stature. 

Associated with Webster as counsel for Gibbons was William Wirt, 
one of the great lawyers of his time, then United States Attorney Gen- 
eral. Wirt’s appearances before the United States Supreme Court in 
several famous cases, including McCulloch v. Maryland” and the 
Dartmouth College case,?° are said to have contributed to its prestige. 
He was later (in 1832) to become the Anti-Masonic candidate for presi- 
dent of the U. S. 


The Issues and the Rulings in the Case of Gibbons v. Ogden 


The immediate issue was whether the monopoly rights given by the 
State of New York to Livingston and Fulton and under which Ogden 
was operating on a license basis, took precedence over the rights of 
Gibbons to operate in the waters of New York through the provisions 
of the Federal Enrolling and Licensing Act of February 18, 1793. The 
much more comprehensive and vital question was the interpretation 
of the Congressional right to regulate in interstate commerce under the 
commerce clause (Article 1, Section 8, clause 3 of the Constitution) 
and the extent to which this could withstand state attempts to limit its 
application. 

There were four points covered in the decision handed down by 
Chief Justice Marshall : 


1. What does commerce include? 
To what extent may the power of Congress to regulate com- 
merce be exercised within the separate states? 


3. Is this right of Congress exclusive, or may the states exercise 
concurrent power? 

4. Should the commerce power be interpreted broadly in the na- 
tional interests or construed strictly to protect the ‘‘police 
powers’’ which are reserved to the individual states? 

18 R. G. Albion, op. cit., p. 152. A ccntrary view 1s that Webster was secured 


by a4 ay Vanderbilt: & Stewart Holbrook, the Age of the Moguls, Garden 
City, N. gry A & Company, Inc., 1954, p. 13. 

19 4 Wieat 316, 1819. 

20 Dartmouth College v. Woodward, 4 Wheat 518, 1819. 
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The rulings on these points were: 


1. Commerce includes more than the buying and selling of goods 
and transportation auxiliary thereto. It includes navigation 
which encompasses transportation of passengers. 

2. The power to regulate commerce is complete and is not limited 
by restrictions other than those prescribed in the Constitution. 

3. Apparently, Marshall, in holding that the awarding of the 
monopoly by New York violated the Federal Licensing Act, 
avoided the question of whether there was a field in which the 
states could exercise some jurisdiction. 

4. Narrow construction, said Marshall, would cripple the govern- 
ment and prevent it from accomplishing the objectives listed 
in the preamble. 


One of the comments made frequently concerning the Gibbons v. 
Ogden decision is that its salient point is that Federal control of inter- 
state commerce is exclusive. This would indicate that Marshall was of 
the opinion at that early time that there were no opportunities for recog- 
nition of any possible state regulation of such commerce. The accuracy 
of this comment is questionable. Marshall, himself, in an early case 24 
prior to Gibbons v. Ogden had stated that the mere grant of power to 
Congress did not mean necessarily that the states were restricted from 
exercising the same power. If Marshall had wanted to do so, he could 
have then applied what is called the ‘‘dormant’’ power of the commerce 
clause ; that is, by merely existing in the Constitution, it acted as a bar 
to state regulation, whether or not Congress had acted. He did not do 
so at that time nor did he endeavor to state this idea in Gibbons v. Ogden. 
To say, as Justice Frankfurter has done,?” that in Gibbons v. Ogden, 
Marshall enunciated the basic doctrine that the commerce clause without 
legislation places it within the power of the court to limit state authority 
or that the specific authority vested in Congress is complete, even though 
it has not been exercised, does not preclude a logical and permissible 
field for state functioning in this area. 

There have been expressions of perplexity and surprise that 
Marshall was not more specific in treating the question of whether there 
was a field in which state regulation which did apply to interstate com- 
merce, might be found proper. Marshall’s omission of more definite 
delineation of such proper state functions should not be taken as being 
an unwillingness to meet the issue head-on or an unintentional blind- 
spot, for in the Gibbons v. Ogden case, he referred to internal concerns 
which do not affect other states and with which it is not necessary to 
interfere. 

Marshall was a master of timing.2* The accuracy of this statement 
seems to be substantiated by the fact that his later decisions departed 





21 Sturgis v. Crowninshield, 4 Wheat 122, p. 14, 193, (1819). 

22 Felix Frankfurter, The Commerce Clause, Chapel Hill: The University of 
North Carolina Press, 1937, p. 14. 

23 [bid., p. 25. 
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from what is called his policy of the exclusiveness of federal control. 
He did not want to reveal at that time his feelings as to the role of 
judicial discretion in limiting state power. In those early years, Marshall 
felt it necessary to consolidate step-by-step his advancement of his basic 
credo that the power of the central government should not be restricted ; 
this was in order that the effect of local bickerings and desires to apply 
regulation which might affect interstate commerce improperly should be 
counteracted diplomatically. In Brown v. Maryland, he held uncon- 
stitutional a Maryland statute applying license fees to importers which 
were not applied to domestic sales; this was on the reasoning that goods 
in the original package could be sold without local taxes applying and 
that the state act was in conflict with federal regulation. This is known 
as the ‘‘original package’’ doctrine. 

In 1829, in Willson v. Blackbird Creek Marsh Company,” Marshall 
departed from any idea of the strict or absolute exclusiveness of federal 
control and advocated the selective exclusiveness idea which Daniel 
Webster had advanced in the Gibbons v. Ogden Act case. The Willson 
case involved an act of the State of Delaware, authorizing a dam across 
a navigable tidal creek that which was actually used occasionally by a 
sailing vessel prior to the construction of the dam. His position was 
that Congress could not have intended to control navigation rights over 
all ‘‘those small navigable creeks into which the tide flows and which 
abound throughout the lower country of the middle and southern 
states.’’ With Blackbird Creek being navigable, it would seem to in- 
volve a direct conflict of state control of interstate commerce with fed- 
eral control and regulation through the commerce clause. Such was not 
the case, said Marshall, holding that the courts would decide whether 
the commerce was so important to interstate commerce that interference 
with it constitutes transgression of federal powers. In doing so, he laid 
the groundwork for what has come to be considered as the classic doc- 
trine (sometimes spoken of as the Cooley Corollary), enunciated by 
Justice Curtis in Cooley v. Board of Wardens of the Port of Philadel- 
phia,* during a period in which Roger Taney, a strict constructionist, 
was Chief Justice. The basic points in this ruling were that Congress 
was exclusive in phases of regulation which require uniformity, but, 
outside this field, the states can function in matters of local concern, 
subject to the overriding power of Congress. 

The case of Gibbons v. Ogden marked the first time that the com- 
merce power had been tested before the U. S. Supreme Court. Marshall 
seized the opportunity, as he had in other cases, which had reached that 
court since his appointment as Chief Justice, to employ the case at hand 
as a convenient vehicle to apply further his cardinal principle that the 
national government should be preserved and that this could only be 
done effectively by strengthening its power at every opportunity. 


2412 Wheat 419, 1827. 
252 Pet. 245, 1829. 
26 12 How. 299, 1851. 
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The Effects of Gibbons v. Ogden 


The new instrumentality of transportation which Fulton had im- 
proved and helped to stabilize, but had not initiated, was now available, 
free of any restraints of monopoly control, to serve the immediate and 
vital needs of the rapidly progressing settlement of the West. The 
commerce power which the Constitutional Congress in its wisdom had 
provided and which had been applied to the control of coastwise sailing 
ship operation, was invoked to give national control of the new appli- 
cation of steam as motive power in water transportation. It was avail- 
able later, not only for the regulation of newer means of transportation, 
such as the shortly forthcoming railroads, but, also, for the motor ve- 
hicles and airplanes. 

The power of the central government was bolstered and rampant 
sectionalism was retarded. Although it was to break out again in the 
Civil War, national controls revived after that conflict. Had the op- 
posing views as represented by Gibbons prevailed, the American states 
would have become individual entities, but by the Court’s decision as 
given by Chief Justice Marshall, the whole nation was made a unit. 


It was a decision, says Beveridge that ‘‘has done more to knit 
the American people into an indivisible nation than has any force 
in history except only war.’’?* 


Gibbons v. Ogden has been called the emancipation proclamation of 
American commerce: The federal control of commerce which the de- 
cision upheld: 


. .. is the base of all the interstate commerce acts, the Sherman 
anti-trust laws, measures for regulating telegraphs, telephones, and 
other utilities which are now so permanently embedded in the 
American system . . . the vast enhancement of trade and navigation 
that followed Gibbons v. Ogden demonstrated its effect in unlocking 
the resources and enterprise of the American People.”* 


Two other comments in closing, will, we trust, serve to give added 
emphasis to the importance of this case: 


Today, ‘‘commerce’’ in the sense of the Constitution and hence 
‘*interstate commerce’’ when it is carried on across state lines, cov- 
ers every species of movement of persons and things, whether for 
profit or not, every species of communication, every species of 
transmission of intelligence, whether for commercial purposes or 
otherwise ; every species of commercial negotiation which, as shown 
‘*by the established course of business,’’ will involve sooner or later 
an act of transportation of persons or things, or the flow of services 
power across state lines.?® 





27 Hendrick, op. cit., p. 53. 

28 Ibid., pp. 201-202. 

29 The Constitution of the United States of America, Washington: U. S. Govern- 
ment Printing Office, 1953, pp. 119-120. 
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The commerce power is the power to provide by appropriate 
legislation for its protection and advancement . . . it includes the 
power to reach and remove every conceivable obstacle to or re- 
striction upon interstate and foreign commerce from whatever 
source arising, whether it results from unfavorable conditions 
within the states or from state legislative action, like the monopoly 
involved in Gibbons v. Ogden, it extends—as does the power to re- 
strain commerce—to the instruments and agents by which the com- 
merce is carried on.*° 


Summary 


Gibbons v. Ogden exercised important influences on our political 
and economic growth : 


1. It freed the new transportation instrumentality to serve the 
immediate and vital needs of various parts of the country, par- 
ticularly in effecting more rapid settlement of the West. 

2. It bolstered the power of the central government. 

3. It emancipated interstate commerce from the crippling effects of 
state legislation. 

4. It extended regulatory power to cover not only commerce itself, 
but, also the instrumentalities and agents by which the com- 
merce is carried on. 


80 |bid., pp. 174-175. 











Association Officers—1961-1962 


The report of the Committee on Nominations was presented to the 
32nd Annual Meeting on the morning of May 25, 1961, by Mr. Sam H. 
Flint, Chairman. Because Mr. Harry R. Brashear had found it im- 
possible to serve as Treasurer, if elected, nominations were requested 
for this office and Mr. Eugene T. Liipfert was nominated. In accord- 
ance with the Association’s Constitution and Bylaws, on May 26th, the 
slate of Officers was unanimously adopted by the members present at 
the meeting. 

The Officers of the Association for the ensuing year are: 


President 


Davip G. Macponaup, Macleay, Lynch & Macdonald, 1625 K Street, 
N. W., Washington 6, D. C. 


Secretary 


JaMEs K. Knupson, Eisen & Knudson, 1821 Jefferson Place, N. W., 
Washington 6, D. C. 


Treasurer 


Eveene T. Luprert, Attorney at Law, 801 National Grange Building, 
1616 H Street, N. W., Washington 6, D. C. 


Vice Presidents 


District No. 2—RicHarp E. CosTEuLo, General Attorney, Erie-Lacka- 
wanna Railroad Company, 140 Cedar Street, New York 6, New York. 


District No. 3—ANtTHONY P. Donapio, Assistant to Vice President and 
General Counsel, The Baltimore & Ohio Railroad Company, Two 
North Charles Street, Baltimore, Maryland. (Mr. Donadio was 
nominated to fill the unexpired term of Mr. David G. Macdonald, 
who was elected President of the Association.) 


District No. 4—SamvkEt P. Detist, Delisi and Wick, 1515 Park Building, 
Pittsburgh 22, Pennsylvania. 


District No. 6—W. M. Miuuer, Southern Motor Carrier Rate Conference, 
Post Office Box 7347, Station C, Atlanta, Georgia. 


District No. 8—Martin L. Casseun, General Solicitor, Chicago, Rock 
Island and Pacific Railroad Company, LaSalle Street Station, 
Chicago, Illinois. 

District No. 10—Joun F. Epeuu, General Counsel, Middlewest Motor 
Freight Bureau, Post Office Box 647, Kansas City 41, Missouri. 


District No. 12—Joun F. Brown, Tariff Publishing Officer, Texas- 
Louisiana Freight Bureau, Dallas 1, Texas. 


District No. 14—Wauter G. Kopuin, Traffic Manager, The Salt Lake 


Hardware Company, 105 North Third West, Salt Lake City 10, 
Utah. 


District No. 146—CuHarues C. Mier, Manager, Transportation Depart- 
ment, San Francisco Chamber of Commerce, 333 Pine Street, San 
Francisco 4, California. 
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The Clyde B. Aitchison Essay Award Contest 
Winners Announced 


The Association of Interstate Commerce Commission Practitioners 
has announced winners in the Clyde B. Aitchison Essay Award Contest. 
Dr. George W. Hilton, Post-doctoral fellow, The Transportation Center, 
Northwestern University, at Evanston, is the winner of the first award 
of $500.00. His subject was ‘‘Experience under the Reed-Bulwinkle 
Act.’’ This paper was presented by Dr. Hilton on Friday afternoon, 
May 26, 1961, during the fourth business session of the Association’s 
32nd Annual Meeting at The Denver Hilton Hotel, Denver, Colorado. 

The presentation was made by Dr. Beatrice Aitchison, Director of 
Transportation Research, Bureau of Transportation, Post Office Depart- 
ment, Washington, D. C. Dr. Aitchison is the daughter of The Honor- 
able Clyde B. Aitchison, in whose honor the contest was named in 
deference to his thirty-five years of service with the Interstate Commerce 
Commission, his acknowledged deanship in transportation law and 
economics and in recognition of his lifelong attention to the interests 
of the Commission’s bar and bench. 

Other winners in the contest are Mr. Lester M. Bridgeman, Attorney 
at Law, Washington, D. C., winner of second prize, $250.00, for his essay 
entitled ‘‘The Relief from the Operation of the Antitrust Laws Pro- 
vided by Section 5a of the Interstate Commerce Act.’’ Three essays 
which won Honorable Mention and carried $100 prizes each were 
entered by Mr. Phil C. Beverly, General Attorney, Law Department, 
Atlantic Coast Line Railroad Company, Jacksonville, Florida, entitled 
‘The Consideration of Antitrust Policy in Determination of Mergers 
and Consolidations of Railroads Under Section 5 of the Interstate Com- 
merce Act’’; Mr. Herbert J. Korbel, Attorney, Law Department, The 
New York Central Railroad Company, New York City, for the essay 
entitled ‘‘The Commission and Railroad Unifications—From Unrestrain- 
ed Competition to Regulated Monopoly’’; and Mr. Alan M. White, 
Assistant to the Director, Pricing Division, Railway Express Agency, 
New York City, under the title ‘‘Monopoly Under the Interstate Com- 
merce Act.”’ 

The Board of Judges which reviewed the entries was composed of 
Honorable Stanley F. Reed, retired Associate Justice of the Supreme 
Court of the United States, Honorable George T. Washington, Judge of 
the United States Court of Appeals for the District of Columbia Circuit, 
and Dr. Charles B. Nutting, Dean of the National Law Center, George 
Washington University. 








News of Interest to Practitioners 


Interstate Commerce Commission 
Visits to Waterway Centers Scheduled by |. C. C. Members 


Inland and coastal waterway centers will be visited by members of 
the Interstate Commerce Commission as part of a program to keep the 
Commissioners up to date on transportation developments, according to 
Chairman Everett Hutchinson, when the schedule of visits was an- 
nounced April 27, 1961. 

Inland waterway operations in the Chicago area and container 
services of coastal carriers at Edgewater and Port Newark, New Jersey, 
are listed on the schedule. The Pittsburgh District and New Orleans 
were visited by Commissioners during April, and Louisville, Kentucky, 
St. Louis, Missouri, and Edgewater and Port Newark, New Jersey, 
in May. 

‘‘These visits,’? Chairman Hutchinson said, ‘‘are scheduled to pro- 
vide first-hand information for the individual Commissioners on the 
latest achievements in technology and the techniques used in the trans- 
portation industry. 

‘‘Competition in transportation, as in other fields, brings changes 
and developments. It is essential that we keep informed about them 
so that we can perform our regulatory tasks more effectively.’’ 

As now scheduled, Commissioners will examine water carrier activi- 
ties and facilities in the following areas: Chicago, June 8—Commission- 
ers Webb and Bush; Edgewater-Port Newark, June 23—Commissioners 
Tuggle, Walrath, McPherson, Herring, and Tucker; and Edgewater- 
Port Newark, June 30—Vice Chairman Rupert L. Murphy and Com- 
missioner Freas. 


Vice Chairman Delegated Authority to Institute Commission Investigations 


Chairman Everett Hutchinson announced on May 1, 1961, that the 
Interstate Commerce Commission has delegated to its Vice Chairman 
authority to institute investigations on its own motion in most cases 
arising out of the work of the seven regulatory bureaus of the Commis- 
sion, effective as of that date. 

Chairman Hutchinson said the move is another step in the Commis- 
sion’s program to delegate duties heretofore performed by the entire 
11-member Commission or by one of its three-member divisions. 

The action was made possible by a change in I. C. C. organization, 
effective March 1, 1961, which abolished the ‘‘reporting Commissioner’’ 
concept under which each I. C. C. bureau reported to the Commission 
through one of the Commissioners. The seven regulatory bureaus now 
report through the Vice Chairman, while the three proceedings bureaus 
report through the chairman of the appropriate division. 

In making the delegation to the Vice Chairman, the Commission 
reaffirmed the authority of the three divisions similarly to institute 
investigations related to their assignments. The divisions are: Divi- 
sion 1, Operating Rights; Division 2, Rates, Tariffs, and Valuation; and 
Division 3, Finance, Safety and Service. 
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The bureaus which report through the chairmen of these divisions 
are Operating Rights, Rates and Practices, and Finance. Division 2 
also will act upon matters connected with the work of the Suspension 
Board, even though the board is administratively within the Bureau 
of Traffic, one of the seven regulatory bureaus. The others are: Accounts; 
Inquiry and Compliance ; Motor Carriers; Safety and Service ; Transport 
Economies and Statistics; and Water Carriers and Freight Forwarders. 


New Membership of Finance Board No. 1 


The Interstate Commerce Commission announced new membership, 
effective May 1, 1961, of Finance Board No. 1, as follows: 

Irving J. Raley, Assistant Director of the Bureau of Finance, 
Chairman; Richard Block, Jr., attorney adviser; and Carter C. Hubbel, 
attorney adviser. 

Finance Board No. 1 decides, principally, applications under sec- 
tions 5, 214, and 210a (b) of the Act relating to mergers, consolidations, 
and acquisitions of control of motor carriers, the issuance of securities 
related to such transactions, and temporary authority. 


Proceedings Bureau Attorneys Receive New Type of Training in Report Writing 


To maintain high standards for reports in its proceedings cases as 
part of its program, the Interstate Commerce Commission announced 
April 27, 1961, enrollment of 24 attorneys of the Bureau of Rates and 
Practices in a special course in legal analysis and report writing. The 
program of instruction is conducted for the Commission by the Wash- 
ington College of Law of the American University. 

Similar training was given last fall to 25 attorneys of the Bureau 
of Operating Rights. Attorneys of the Bureau of Finance also are 
scheduled to take the course which emphasizes clarity and conciseness 
in report writing. 

‘These specialized courses supplement the bureaus’ individual 
training programs in case analysis, report writing, and review,’’ Chair- 
man Everett Hutchinson said, ‘‘and are designed to improve both the 
quality and quantity of reports.’’ 


Retirement of |. C. C. Employees 
The Commission announced the following retirements: 
John P. Carr 


John P. Carr, Transportation Utilities Accountant, Bureau of Ac- 
counts, retired April 17 with more than 41 years of Federal service. 
His Commission service began in 1945 as a Clerk in the Bureau of Motor 
Carriers and in 1948 he transferred to the Bureau of Accounts. Prior 
to joining the Interstate Commerce Commission, Mr. Carr was employed 
by the Department of Agriculture. In 1949, he received a degree of 
Bachelor of Commercial Science from the School of Accountancy, Colum- 
bus University, Washington, D. C. 
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Ramon A. Guillermo 


Ramon A. Guillermo, Transportation Tariff Examiner, Bureau of 
Traffic, retired April 30 with more than 26 years of Federal service. He 
became a Commission staff employee in February 1960 and had pre- 
viously been employed by the Department of the Navy, Department of 
Commerce and Maritime Administration. 


Miss Marguerite B. Phlibotte 


Miss Marguerite B. Phlibotte, Statistical Assistant, Bureau of Ac- 
counts, retired April 30 with more than 18 years of Federal service. 
Miss Phlibotte became a Commission employee in 1947. Previously, 
she had been employed by the Department of State, U. 8S. Maritime 
Commission, Department of Interior and in private industry. 


Mrs. Naomi A. Spain 


Mrs. Naomi A. Spain, Insurance Examiner, Bureau of Motor Car- 
riers, retired April 30 with more than 17 years of Commission service. 
Mrs. Spain joined the Commission as a Clerk in 1943. 


Safety Authorities Attend Motor Carrier Safety Course 


Highway safety representatives from nine States and Toronto, 
Canada, on April 28, 1961, completed a one-week course in Federal regu- 
lation of motor carrier safety by observing an Interstate Commerce 
Commission safety check of highway trucks at Woodbridge, Virginia. 

As part of the training program for safety inspectors from the field 
staff of the Commission’s Bureau of Motor Carriers, special courses are 
conducted semi-annually in Washington, D. C. These inspectors work 
in close cooperation with safety authorities of State and municipal gov- 
ernments. For this reason, and to make available the latest develop- 
ments in the Commission’s program of regulating the safety of opera- 
tions of an estimated 137,000 motor carriers, the course is also offered 
to interested motor carrier safety officials from law enforcement and 
State regulatory agencies concerned with transportation. 

Subjects covered in the training course include standards of equip- 
ment, safety inspection of vehicles, accident investigations, driver com- 
petency and physical fitness, maximum hours of service of employees, 
and transportation of dangerous commodities. 


Commercial Vehicles Using Ohio Turnpike Being Inspected for Safety 


The Interstate Commerce Commission on May 15, 1961 began an 
on-the-spot safety check of commercial vehicles operating over the Ohio 
Turnpike, Chairman Everett Hutchinson recently announced. 

I. C. C. safety inspectors, in cooperation with the Ohio Turnpike 
Commission and the Ohio State Highway Patrol, began their safety 
inspections at several locations along the turnpike. 

In addition to checking vehicles for safety of equipment and com- 
pliance with the Commission’s rules regarding dangerous cargoes, the 
inspectors will examine drivers’ logs to see that maximum hours of serv- 
ice limitations are not violated. They will also examine drivers’ certi- 
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ficates of physical fitness and check into possible violations involving the 
conduct of interstate operations without proper authority. 

‘*Vehicles found to be in hazardous condition will be removed from 
serv.ce,’’ the Chairman said, ‘‘for the protection of other users of the 
highway, as well as of the drivers of such vehicles.’’ 

A similar road check of commercial vehicles using the Pennsylvania 
Turnpike was conducted last fall and 134 vehicles were found to be so 
unsafe that they were ordered out of service by safety inspectors of 
the Commission’s Bureau of Motor Carriers. 


Interstate Trucks and Buses Must Comply With New Lighting Requirements By July 1 


Chairman Everett Hutchinson of the Interstate Commerce Com- 
mission, on May 16, called attention to the short time remaining for 
commercial motor vehicles engaged in interstate commerce to comply 
with the Commission’s new lighting regulations, which are effective 
July 1, 1961. 

‘The lighting regulations, and all other equipment and driver re- 
quirements of the Commission’s motor carrier safety regulations, apply 
to common and contract carriers of passengers or property, and private 
earriers of property, in interstate or foreign commerce,’’ Chairman 
Hutchinson said. ‘‘This includes carriers hauling so-called ‘exempt’ 
commodities which may be transported without certificate authority from 
the Commission. 

‘‘Only a month and a half remains for the owners of such vehicles 
to make sure they are equipped so as to be in compliance with the new 
regulations. ”’ 

The Commission adopted the new lighting regulations September 
30, 1960 and allowed a nine-month period for motor carriers to effect 
compliance. 

The Chairman noted that the Commission and its field offices are 
receiving numerous inquiries concerning which motor carriers are con- 
sidered to be involved in interstate or foreign commerce. 

‘*Generally,’’ he said, ‘‘motor carriers are engaged in interstate or 
foreign commerce if they cross State lines, the Canadian or Mexican 
borders, or if the origin or destination of the passengers or freight is in 
another State or a foreign country. Such vehicles are subject to the 
Commission’s motor carrier safety regulations unless the operation is 
wholly within a municipality or the commercial zone of a municipality 
as defined by the Commission. The exemption does not apply, however, 
to vehicles operating within a municipality or a commercial zone if 
certain quantities of explosives or other dangerous articles are trans- 
ported.”’ 

One of the new requirements of the lighting regulations specifies, 
as a vehicular traffic hazard warning, mandatory flashing of front and 
rear turn signals, simultaneously, when a truck or bus is disabled. 

Copies of the new lighting regulations are available at the Interstate 
Commerce Commission, Washington 25, D. C., or at field offices of the 
Bureau of Motor Carriers located at 80 cities throughout the country. 
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Migratory Worker Vehicles Receive Safety Inspection 


The Interstate Commerce Commission announced on May 9, 1961, 
that it will undertake an extensive road check of motor vehicles trans- 
porting migrant workers north from Florida the end of May. 

Chairman Everett Hutchinson said that Commission safety in- 
spectors, working closely with Florida authorities, will set up several 
highway check points in an effort to help assure safe transportation for 
the migrant workers. 

Preliminary safety inspections were conducted by Commission 
agents last week at six Florida points, after 750 notices were sent to 
known transporters of migrant workers urging them to bring their 
vehicles in for a safety checkup. I. C. C. inspectors checked 121 vehicles 
at Immokalee, Pompano Beach, Belle Glade, Fort Pierce, Sanford, and 
Spuds. 

‘*The purpose of the road checks,’’ Chairman Hutchinson said, ‘‘is 
to determine whether the vehicles are in safe condition at the start of 
their trips north. The law requires our safety inspectors to put vehicles 
out of service if they are found to be in a dangerous condition. 

‘‘Tf such action has to be taken, we are aware that the workers will 
be inconvenienced by the delay while the vehicle is repaired. The incon- 
venience, however, is preferable to letting the workers continue their 
ride north in an unsafe vehicle, endangering their own lives as well as 
the lives of other users of the highways. In just one accident a few years 
ago, 21 migrant workers were killed and 16 others were injured.’’ 

The Chairman noted that the Commission was given special author- 
ity in connection with transportation of migrant workers following 
several highway tragedies. 

The State of Florida has endorsed the program, and officials of its 
Department of Public Safety will assist the I. C. C. inspectors at the 
road check points. 


Chapter News 
Metropolitan New York Chapter 


Mr. A. Robert Bamonté, the Chairman, reported that Mr. Arthur 
A. Arsham spoke at the May 16th meeting, held at the Traffic Club of 
New York. His subject was ‘‘Darwinism And The I. C. C. ‘Regulatory 
Intervention in Technological Evolution.’ Three Cases: 1. Collapsible, 
stackable containers (Operating Authority), 2. Trailer on Flatcar 
(Rates and Service), 3. Lift on, lift off—Trailerships (Differentials) .’’ 


Pittsburgh Chapter 


Mr. D. L. Koerber, Chairman, reported that Major General John P. 
Doyle, U. 8S. A. F. (ret.), Head of the Senate Commerce Committee’s 
Transportation Study Staff, discussed the Report with members of the 
Pittsburgh Transportation Fraternity on June 7th, following a dinner 
meeting of the Pittsburgh Chapter of the Association of I. C. C. Prac- 
titioners, at the Penn-Sheraton. After a summarized version of the 732- 
page Report, General Doyle was questioned by panelists who were: 
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Robert C. Downie, Chairman and Executive Director, Port Authority 
of Allegheny County; Al Markowitz, Vice President-Traffic, Helms Ex- 
press, Ine.; Richard M. Spatz, Assistant Manager, Traffic & Transporta- 
tion, Koppers Company, Inc.; Glenn Squibb, General Traffic Manager, 
Bessemer & Lake Erie Railroad and Henry C. Wick, Partner, Delisi & 
Wick, Attorneys. Mr. C. G. Plowman, Vice President-Traffic, U. S. 
Steel Corporation, as Master of Ceremonies, introduced General Doyle 
and members of the Questioners’ Panel. 


Chicago Regional Chapter 


The May meeting was held on the 12th at the Traffic Club of Chi- 
eago, Palmer House. It was devoted to discussion and action upon the 
recommendations of the special committee appointed to study the various 
plans proposed for reorganizing the practices and procedures of the 
Interstate Commerce Commission. Members of this committee whose 
recommendations took the form of several specific proposals presented 
are Harvey Huston, Chairman, Abraham A. Diamond, Richard M. Free- 
man, Walter B. Knorst and John C. Kuster. There was also a vote on 
the proposed new constitution and bylaws of the Chapter. 


Personalities and Events in the News 
Presidential Appointment of Administrative Council 


President Kennedy recently announced appointment of Judge E. 
Barrett Prettyman, U. 8. Court of Appeals for the District of Columbia 
Circuit as Chairman, Council of the Administrative Conference. Among 
those included in the 11-member Council are Everett Hutchinson, Chair- 
man, Interstate Commerce Commission, and James M. Landis, Special 
Assistant to President Kennedy. Meeting periodically to consider pos- 
sible improvements in the regulatory system, the Conference will also 
make recommendations to the President and Congress. 


General Counsel, Bureau of Public Roads, Appointed 


David S. Black, an attorney of Olympia, Washington, has been ap- 
pointed General Counsel of the Bureau of Public Roads by Secretary of 
Commerce Luther H. Hodges. Mr. Black was Assistant State Attorney 
General of Washington from February 1957 until his recent appoint- 
ment. He served as Counsel to the Washington Public Service Com- 
mission in his former position. 


Clarence D. Martin Talk at U. S. Chamber of Commerce Meeting 


Mr. Clarence D. Martin, Under Secretary of Commerce for Trans- 
portation, spoke at a luncheon on May 2, during the 4-day conclave of 
the U. S. Chamber of Commerce at the Hotel Mayflower, Washington, 
D.C. His subject was ‘‘The Government’s Transportation Responsi- 
bilities,’’ and it was the first major speech made since his appointment. 
He pointed out the Government’s plans for meeting problems of Gov- 
ernment promotional policies and Government regulation of the trans- 
portation industry. Presiding Officer at the luncheon session was Walter 
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F. Carey, Chairman of The A. T. A. Foundation, a Vice President of 
the National Chamber and Chairman of the Chamber’s Transportation 
and Communications. 


“Outstanding Traffic Manager of 1961’ Awarded Albert P. Heiner 


Albert P. Heiner, Vice President of Public Relations and Traffic, 
Kaiser Steel Corporation, Oakland, California, was given the designation 
of ‘‘Outstanding Traffic Manager of the Year—1961,’’ at a special 
awards banquet at the Palmer House, Chicago. Mr. James D. Edgett, 
President of North American Van Lines, Inc., Fort Wayne, Indiana, 
whose company sponsors the annual award, made the presentation. The 
trophy is an original sculpture symbolizing leadership in the field of 
transportation and this year’s winner also holds the office of Chairman 
of the Board, American Society of Traffic and Transportation. 


Meetings 
38th Annual Convention of A. T. C. Announced 


The Associated Traffic Clubs of America have announced a re- 
scheduling of the 38th Annual Meeting for September 10-12, 1961 in the 
Benjamin Franklin Hotel, Philadelphia. Lawrence J. Logsdon, General 
Chairman for the forthcoming Convention, said all basic arrangements 
have been completed and the change from the original dates, September 
17-19, was to avoid conflict with the Annual Meeting of the National 
Defense Transportation Association, which will be held the week of 
September 17 in Denver. 


A. T. A. Council of Safety Supervisors—August 13-17 


The National Truck Roadeo, an annual competition sponsored by 
the American Trucking Associations, Inc., for professional truck drivers, 
will be combined this year for the first time with the annual meeting of 
the A. T. A. Council of Safety Supervisors, August 13-17, in Detroit, it 
has been announced. Previously held with the A. T. A.’s annual con- 
vention, Cobo Hall, Detroit’s new $54 million convention center, will be 
the meeting place. The program chairman, Finley S. Lake, Safety Di- 
rector of Interstate System, Grand Rapids, Michigan, said the Safety 
Council’s sessions would convene in the morning of August 15 in the 
Fort Shelby Hotel, and end the evening of August 17 with the Annual 
Safety Awards Banquet. 


N. A. R. U. C. 1961 Annual Meeting in Atlantic City 


The 1961 Annual Meeting of the National Association of Railroad 
and Utilities Commissioners will be held September 25-28, 1961 in the 
Chalfonte-Haddon Hall Hotel, Atlantic City, New Jersey. 


15th Annual Meeting, National Wooden Pallet Manufacturers 


Announcement has been made that the National Wooden Pallet 
Manufacturers Association will hold its 15th Annual Meeting at Chateau 
Lake Louise in Lake Louise, Alberta, Canada, July 2-4. Progress of the 
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Association’s trade promotion program for 1961 will be reviewed and 
plans will be considered to develop large markets for flat pallets and 
pallet containers. The next phases of ‘‘The Coming Revolution in 
Packaging and Materials Handling’’ will be discussed, as well as re- 
search and development, improved sales techniques and new industry 
products. Plans for sponsoring two Pallet Users’ Conferences in 1961 
will also be included in the business program. 


Publications 
Bureau of Transport Economics and Statistics Report Released 


A report entitled ‘‘Intercity Ton-Miles, 1939-1959’’ was issued by 
the Interstate Commerce Commission’s Bureau of Transport Economics 
and Statistics on April 27, 1961. This showed that total intercity freight 
traffic increased substantially over the two-decade period, rising from 
543.5 billion ton-miles in 1939 to 1,295.2 billion in 1959, or 138.3 per- 
cent. The 1959 total, however, was exceeded in 1956 when it reached 
1,355.2 billion and in 1957 when it reached 1,335.5 billion. 


1. C. Acts Annotated 


Number 5, Volume V, dated September 1, 1960, of ‘‘ Advance Bul- 
letin of the Interstate Commerce Acts Annotated,’’ is now available. 
According to the Interstate Commerce Commission, these bulletins are 
brought out frequently to provide annotations covering legislation, regu- 
lations and court and I. C. C. decisions as currently as possible. 


Statement SS-4, Carload Waybill Study 


**Carload Waybill Statistics, 1959, State-to-State Distribution, Prod- 
ucts of Mines, Traffic and Revenue,’’ designated Statement SS-4, has 
been issued by the Bureau of Transport Economics and Statistics of the 
Interstate Commerce Commission. The 65-page study is based on a 1- 
percent sample of terminations in the year 1959. 


Book of Safety Talks Published 


‘*Five-Minute Talks for Driver Supervisors—Book 3’’ has been 
released. Donald S. Buck, Director of Safety for the U. 8. Continental 
Army Command, Fort Monroe, Virginia, is the author of this 112-page, 
illustrated volume, containing 52 talks for delivery to fleet drivers by 
company officials. The National Safety Council says that safety ‘‘know- 
how’’ gathered in a 27-year career of promoting better driving has gone 
into this new book of safety talks for use in instruction of drivers and in 
fleet accident prevention. Further information about this and earlier 
volumes in the series may be obtained from the National Safety Council, 
425 North Michigan Avenue, Chicago 11, Illinois. 


Warehouse Directory Available 


The National Association of Refrigerated Warehouses has an- 
nounced publication of its 1961 ‘‘ Directory of Public Refrigerated Ware- 
houses.’’ Free copies are available to users of public refrigerated ware- 
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housing space, and 6,000 industry customers have received it. Requests 
may be made from the Association Office at 1210 Tower Building, 
Washington 5, D. C. 


Transportation Book Published 


‘‘An Introduction to Transportation Engineering,’’ authored by 
Dr. William W. Hay, University of Illinois, has been published by John 
Wiley & Sons, Inc., New York City (505 pages, $11.75). 


1. C. C. Acts Annotated For Sale 


Mr. Henry E. Ketner, Attorney at Law, State-Planters Bank Build- 
ing, Richmond 19, Virginia, has a set of Interstate Commerce Commis- 
sion Reports, Volumes 1 to 120, inclusive—with the exception of Valua- 
tion Reports, Volumes 117 and 119—for sale. Anyone desiring to pur- 
chase them may write him at the above address. 


Publication Desired 


We have received a letter from one of our members, Mr. Grove G. 
Lautzenhiser, to the effect that the Port of Anchorage, Alaska, has an 
urgent and immediate need for a copy of the ‘‘Freas Formula’’ which 
is now out of print according to the Maritime Administration. The 
proper title of this study is ‘‘A Study of Terminal Operations Including 
a Formula for Cost Finding—Prepared for the United States Maritime 
Commission for Use in Connection with Docket No. 640, Terminal Rate 
Structure—California Ports.’’ Docket No. 640 was submitted March 31, 
1948, and decided August 24, 1948. He asks that anyone having a copy 
of this study not serving a useful purpose airmail the price asked and 
advice as to the condition of the volume to Grove G. Lautzenhiser, Traffic 
Manager, Port of Anchorage, Post Office Box 400, Anchorage, Alaska. 
Mr. Lautzenhiser has recently been appointed Traffic Manager of the Port 
of Anchorage. 





LIFE’S RECORDS CLOSED 
By C. Ray Bryant 
Chairman, Memorials Committee 
Glenn Blackshear, 201 Barr Building, Washington 6, D. C. 


Robert P. Smith, Smith, Ristig & Smith, 511-21—815 Fifteenth Street, 
N. W., Washington 5, D. C. 


L. M. Trainer, Sales Manager, San Antonio Portland Cement Company, 
Post Office Box 4158, Station A, San Antonio, Texas. 
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Recent Court Decisions 


By Warren H. Waener, Editor 





Advisory opinion or interpretation ruling by Commission is not an order subject to 
judicial review—‘‘canned and preserved foodstuffs.” 


Coldway Food Express, Inc. v. United States, et al. No. 2366. 


On May 1, 1961, a three-judge court for the Southern District of 
Ohio, Western Division, issued an order finding ‘‘that the advisory opin- 
ion or interpretation ruling issued by the Interstate Commerce Commis- 
sion to plaintiff is not an order subject to judicial review and is not 
within the statutes conveying jurisdiction on this Court.’’ 

Before the Commission, the proceeding was No. MC-110563, Cold- 
way Food Express, Inc., Interpretation of Certificate appearing in 77 
M. C. C. 210. 

In that proceeding Coldway filed a petition seeking an interpreta- 
tion and construction of the term ‘‘canned and preserved foodstuffs’’ as 
used in its certificate. It contended that that term included ‘‘such com- 
modities as candy, macaroni, noodles, yeast, cheese, gum, rice, salt, 
sugar, nuts, coffee, tea, seeds, and dessert preparations, and all other 
foodstuffs which are neither fresh nor frozen.’’ The Commission found 
that those commodities were not within the terms of the certificate. 
Petitions for reconsideration were filed and denied by the Commission. 

Coldway sought to enjoin the order of the Commission, and the 
three-judge court dismissed the complaint for the reasons recited in its 
order as above quoted. 








All Practitioners, Please Note 


The Secretary of the Interstate Commerce Commission has 
requested that practitioners advise him by letter of any change 
of address. Besides showing the new address, the letter also should 
list the docket numbers of all proceedings in which the practitioner 
is a party of record or is interested. This information will help 
the Commission in its effort to make prompt delivery of releases 
to interested parties. 














Rail Transportation 


By Joun F. Donexan, Editor 





Ex Parte No. 223—lIncreased Freight Rates 1960 


On April 25 the I. C. C. released its report relating to Rule 7— 
Combination Rates, in Sub 10—Ex Parte 223, in which it has found 
that the proposed combination rule providing for application of Ex 
Parte 223 increases to each factor of combination rates is not shown 
to be just and reasonable. In the course of its report it pointed out that, 
with exceptions that could be handled separately in the future, reason- 
able rates will result by the application of a single increase to the 
through combination or aggregate rate. 

The Commission on April 27 released its report in Sub 9, in which 
it found lawful proposed increases in the linehaul rail rates for the trans- 
portation of fresh fruits and fresh or green vegetables. 

In Sub 3 the Commission, by order made public the same day, has 
found that the proposal, principally by those railroads located in the 
eastern district, to increase linehaul rates on iron ore, are just and 
reasonable and not otherwise unlawful. 

On May 2 the I. C. C. made public its report and order in Sub 1 of 
Ex Parte 223, dealing with minimum charges per car, and approved 
increases reflecting a new minimum charge of $60 a car on traffic moved 
within, to or from Eastern territory, and $40 on traffic within the West, 
within the South, and between these two territories. 


Protective Conditions for Rail Employees 


In a supplemental report in F. D. 20423, wherein on March 17, 1959 
division 3 authorized the Seaboard Air Line Railroad Company, to ac- 
quire joint control of the Richmond Terminal Railway Company 
through ownership of capital stock, and to acquire joint use of trackage 
rights over railroad lines of the latter in Richmond, Virginia, the division 
has found that section 5(2) (f) of the Interstate Commerce Act does not 
require that conditions for the protection of employees be imposed as 
concerns employees of the Chesapeake and Ohio Railway Cumpany, which 
it found was neither an applicant nor a carrier involved in the proceeding 
in which approval of the described transaction was obtained. The trans- 
action involved the removal by Seaboard of its passenger operations 
through the Main Street Station in Richmond, Virginia, which it operated 
as a joint passenger terminal with the Chesapeake & Ohio, to Richmond’s 
Broad Street Station to be jointly operated with the Richmond Terminal. 


Divisions of Joint Rail Rates Between Official and Western Trunk Line Territories 


The report and order of Hearing Examiners Howard Hosmer and 
Oren G. Barber in Docket 31627, served April 28th, has recommended the 
Commission find that the present divisions of joint rates for the trans- 
portation by rail of property between points in official territory and 
points in western trunkline territory are unjust, unreasonable and in- 
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equitable as between the complaining railroads in the eastern and Poca- 
hontas regions and specific western lines, and that just, reasonable and 
equitable divisions of described joint rates to be received by the several 
carriers would be those set forth in some detail in an Appendix to the 
Examiners’ report. 


Canned Goods—Pacific Coast to Eastern Points 


On April 10 the I. C. C. served the report and order of Examiner 
Marion L. Boat in Docket 33234, in which he has recommended that the 
Commission find— 

1. That a reduced commodity rate proposed by railroads operating 
in transcontinental routes covering the transport of canned goods, mini- 
mum 75,000 pounds, from Pacific north and southwest territories, to 
destinations in transcontinental rate group A are just and reasonable 
and otherwise lawful; and 

2. That the railroads, in acting jointly in the establishment of the 
rate, have immunity from antitrust statutes under section 5a of the Inter- 
state Commerce Act. 


Peoria G Eastern Railway Operating Agreement 


The report and order of Hearing Examiner John L. Bradford in 
F. D. 21031, served April 20, 1961, recommends that the Commission ap- 
prove subject to certain conditions, the extension of an agreement where- 
by the New York Central as lessee of the ‘‘Big Four’’ will continue to 
operate for a future period of 10 years from April 1, 1960, the proper- 
ties of the Peoria & Eastern Railway Company. 


Terminal Switching Services 


The report and order of Hearing Examiner Henry C. Lawton in 
Docket 33217, has found that the Houston Belt & Terminal Railway 
Company and allied complainants have failed to show that the refusal of 
the Texas and New Orleans to make delivery of freight cars to complain- 
ants at their yards in Houston violates section 1(10) and (11) or section 
3(4) of the Interstate Commerce Act. It is also recommended, in the 
report served April 10, that the complainants have failed to show that 
the divisions of revenues they received from joint divisions maintained 
by complainants and defendants are unreasonable. 


Railroad Merger Developments 


The Justice Department on May 12, according to the Washington 
Post, urged the Interstate Commerce Commission (I. C. C.) to consolidate 
into one proceeding, various proposals to merge a number of eastern 
railroads now pending before the I. C. C. 

Department antitrust attorneys said that ‘‘consideration of ade- 
quate rail service to the public’’ calls for such a consolidation. 

In a document filed with the I. C. C., the Department referred to 
these merger proposals. Bids from both the New York Central and the 
Chesapeake and Ohio Railroads to gain control over the Baltimore and 
Ohio; and the Norfolk and Western Railway plan to merge with the 
Nickel Plate, buy the Sandusky and lease the Wabash railroads. 
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The I. C. C. is also considering a proposal by the Pennsylvania Rail- 
road to purchase the Lehigh Valley Railroad. 

The Justice Department supported the position of the New York 
Central and the Erie-Lackawanna that these proposals should be con- 
sidered together. 

The Wall Street Journal of May 18 reveals that the Norfolk & West- 
ern and the Chesapeake & Ohio railways have moved to block New York 
Central Railroad from joining either of the separate mergers Norfolk & 
Western and Chesapeake & Ohio are planning. 

Norfolk & Western and Chesapeake & Ohio filed petitions with the 
Interstate Commerce Commission opposing Central’s request that the 
I. C. C. consolidate into one proceeding all the merger applications in 
which Norfolk & Western and Chesapeake & Ohio are involved. 


Rates on Frozen Juice and Fruits 


The report and order of Hearing Examiner Edward H. McMahan in 
Docket 33293 has recommended that the Commission find the rates of 
Sea-Land Service, Inc., from all Florida origins to points in Eastern and 
New England territories, on fruits, fruit juices and citrus juice con- 
centrates are just and reasonable with the exception of those applying 
on deliveries in that part of New York in the Borough of Manhattan on 
and south of 130th Street; that all rail point-to-point rates, minimum 
70,000 pounds, on the same products from the same origins to points in 
the East and New England, are unjust and unreasonable—reasonable 
rates being recommended by the examiner; and that Sea-Land Service, 
Inc., be found not entitled to maintain a rate differential under the 
railroads. The report and order were served on May 3. 

















Motor Transportation 


By Ricuarp R. Siemon, Editor 





Judicial Review 


The limited scope of judicial review of a division order denying 
temporary authority was set forth by the U. 8S. District Court for the 
Western District of Missouri in J-T Transport Co., Inc. v. United States, 
14 Fed. Carr. Cas., par. 81,369, decided February 21, 1961. The Tem- 
porary Authorities Board had entered an order granting applicant 
temporary authority but, on petition for reconsideration by the pro- 
testant, division 1, acting as an appellate division, reversed the board 
and revoked the temporary authority on the ground that there was 
carrier service available. 

A temporary restraining order was issued against the taking effect 
of the order of revocation and continued in effect pending the three-judge 
eourt’s decision. Plaintiff’s position is that the division’s action in 
revoking the temporary authority was arbitrary, capricious, and un- 
authorized and deliberately flaunted the judgment of the court in that 
it was based on criteria which the court had held improper in passing 
on a grant of contract carrier authority. The government contended 
that the court had no jurisdiction to review a ‘‘discretionary’”’ act of the 
commission and that, since the relief sought is in the nature of manda- 
mus, it could only be granted by the District Court for the District of 
Columbia. The court concluded that division 1 was vested with ‘‘the 
same character of discretionary power by which . . . [the board] pre- 
sumed to act,’’ and that the division in its review of the board’s order 
could form a conclusion independent of that made by the board. Since 
the division had the discretionary power to act unbound by the board’s 
action, its action in ‘‘revoking’’ the temporary authority is not subject 
to judicial review. 


Damage Liability Under Leasing Regulations 


Another court has held lessees to strict accountability for the opera- 
tion of leased vehicles while carrying the indicia of the leased status. 
In Leotta v. Plessinger, 14 Fed. Carr. Cas., par. 81,350 (noted 28 ICC 
Pract J 603), the question involved an accident occurring after the 
completion of a trip lease but before the relinquishing of possession. 
In Mellon Nat’l Bank & Trust Co. v. Sophie Lines, Inc., 14 Fed. Carr. 
Cas. par. 81,373, the accident occurred during the period of a 30-day 
lease, but while the vehicle was being operated on behalf of the lessor. 
The Third Circuit Court of Appeals affirmed judgment against the lessee 
because of the failure to relinquish possession and remove the indicia 
of his operation. The decision is dated April 5, 1961. During the lease 
period, lessee sent the trucks back to lessor’s terminal and told the driver 
to remove lessee’s decals from the vehicles since there was no immediate 
need for it. The lessor secured an unauthorized movement for the truck 
and, while engaged in that haul, the accident occurred. 
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The court noted that a copy of the lease was in the cab and the 
lessee’s decals were on the truck. No receipt had been given to the 
lessee showing termination of the lease. Under those circumstances, the 
court concluded that the truck was under a lease ‘‘ which put exclusive 
possession, use and control’’ in the lessee. The lessee could have elimi- 
nated its responsibility for the truck’s use, according to the opinion, 
by removing its identification and receiving a receipt on relinquishing 
possession. The court did not discuss the question of whether a lease 
under the commission’s 30-day rule can be rescinded at will by the 
parties. 

The lessee’s argument that the question of its responsibility was 
for the jury was rejected by the court on the ground of public policy 
in protecting the traveling public against authorized carriers evading 
their responsibility. 


Interpretation of Authority 


In MC-43608, Sub 11, Southern Motor Express, Inc.—Modification 
of Certificate, decided March 23, 1961, division 1 construed applicant’s 
authority to ‘‘points within 15 miles of Atlanta.’’ The problem arose 
because, since the issuance of the authority in question, the city limits 
of Atlanta have been substantially extended so as to include many indus- 
trial plants and business concerns formerly within the 15-mile area and 
the 15-mile area measured from the present city limits is largely rural 
in character. 

The division distinguished this situation from that where a carrier 
is given authority to serve a particular municipality and may serve all 
areas subsequently annexed without additional authority. The effect of 
applying the same reasoning in this case would result in removing 
territory from the grant rather than adding it. Therefore, the inner 
boundary of applicant’s authority was and continues to be the city limits 
of Atlanta as they existed at the time it was issued. To hold otherwise, 
concluded the report, ‘‘would amount to a partial revocation of appli- 
eant’s certificate without benefit to it of the procedures provided in 
section 212 (a) of the act.’’ 

The division distinguished Wright v. Central Freight Lines, Inc., 
66 M. C. C. 396, wherein the carrier had authority to serve off-route 
points within 8 miles of Houston, on the ground that the carrier in the 
Wright case was specifically authorized to serve the base point but the 
instant applicant is not. Thus the enlargement of the Wright base point 
enlarged the authority while the same reasoning in the instant case would 
bar service to or from points previously served and amount to a partial 
revocation. 


Sealdtanks 


The Commission’s report in MC-8902, Sub 12, The Western Express 
Co. Ext.—Sealdtanks, decided March 22, 1961, specifies the circumstances 
under which a general commodity carrier with a restriction against com- 
modities requiring special equipment or commodities in bulk may trans- 
port ‘‘loose, flowable, and fungible commodities’’ in so-called C & S 
containers. 
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The Commission concluded : 


. . we conclude (1) that general commodity carriers with restric- 
tions against the transportation of commodities in bulk or those 
requiring special equipment are authorized to transport loose, flow- 
able, and fungible commodities when tendered in dismounted C & S 
containers, whether supplied by the carrier or shipper, (2) that 
general commodity carriers, as described in (1) above, are not 
authorized to transport such commodities when tendered into a pre- 
mounted C & S container; and (3) that tank truck carriers are 
authorized to transport such commodities when tendered into a 
premounted C & S container, whether supplied by the carrier or 
shipper. 


The examiner had set out a quantity test—recommending that carriers 
with these limitations be permitted to transport commodities in C & S 
containers up to 1,000 pound capacity, however, the Commission could 
see ‘‘no valid reason . . . for limiting the volume which may be handled 
in an individual C & S container to a stipulated maximum gallonage 
or weight.”’ 

When the shipper is able to tender fungible, flowable commodities 
in a loose and uncontained condition, the involved transportation service 
is beyond the authority of a carrier with either restriction: 


First, by being able to tender its fungible, flowable commodities, 
minus packaging of any type beforehand, the shipper is being 
provided an essential element of bulk transportation which has not 
been available from general freight carriers in the past. Secondly, 
when a C & S container is placed or mounted upon a vehicle so that 
a fungible, flowable commodity may be poured, pumped, dumped, 
etc., into such container, the aggregate of facilities provided consti- 
tutes a property-carrying unit which is the practical equivalent of 
a tank or hopper type vehicle; and, like such vehicles, the unit in 
question clearly falls within the category of ‘‘special equipment.’’ 


Commissioners Webb and Walrath dissented in part. 
Notes 


Evidence that application was filed at the request of shipper is 
admissible, if offered through shipper’s representative, but not conclusive 
(MC-103880, Sub 206, Producers Transport, Inc., Ext.—Crossville, IIl., 
3-24-61) .. . ‘‘heavy machinery’’ and ‘‘commodities the transportation 
of which because of size or weight requires the use of special equipment’’ 
are not identical commodity descriptions, the former including an added 
limitation (MC-111545, Sub 31, Home Transportation Co., Inc., Ext.— 
Removal Marietta Gateway, 3-24-61, following Hove Truck Line v. Eldon 
Miller, 63 M. C. C. 753) .. . nitrogen fertilizer solutions derived from 
the further processing of petroleum based anhydrous ammonia are petro- 
leum products (MC-111159, Sub 83, Miller Transporters Ltd., Ext.— 
Urea, 3-29-61) . . . the restriction ‘‘requiring mechanical refrigeration’”’ 
is ambiguous and will not be used—instead, authority restricted to ‘‘in 
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vehicles equipped with mechanical refrigeration’? (MC-109326, Sub 74, 
C & D Transportation Co., Inc., Ext.—Frozen Foods, 4-7-61) ... 
the restrictions ‘‘chilled’’ and ‘‘iced’’ are also ambiguous and will be 
replaced by ‘‘fresh’’ (same case) . . . requested limitation to less-truck- 
load shipments only refused (same case) . . . less-than-truckload com- 
modity rates below the class-rate level require special justification, and 
aggregation of L.T.L. shipments or top loading is not such justification 
(I & S M-13906, Boots or Shoes—Columbus, Ohio, to Michigan 
Points, 4-17-61) . . . ‘‘metal pig’’ includes all virgin or secondary metal 
which is to be remelted for use (MC-113974, Pittsburgh & New England 
Trucking Co., Modification of Certificate, 4-18-61) . . . the mere fact 
that a vendee is agreeable to the imposition of a restriction on the use 
of the rights to be acquired does not necessarily warrant the imposition 
of the restriction (MC-F-7396, Chemical Tank Lines, Inc.—Control— 
Leaman Transportation Corp., 4-20-61) ... in § 5 proceeding, burden 
is on applicant to show transaction’s consistency with the public interest 
and such burden may not be partially shifted to protestants (by requir- 
ing proof of competing authority before cancellation of dormant portion 
of authority) (MC-F-7196, Ryder Tank Line, Inc.—Purchase—York 
Interstate Trucking, Inc., 4-14-61) . . . certificates issued less than 4 
months before application are of such recent origin as to raise a pre- 
sumption, in § 5 proceeding, that the public convenience and necessity 
still require the operations and make it unnecessary for applicant to 
furnish shipping data (same case) .... 















Water Transportation 


By Westey Rocers, Editor 





W-1041 (Sub 6) 
Isbrandtsen Co., Inc.—Temporary Authority—Nonseasonal 


Temporary authority to operate as a common carrier by self-pro- 
pelled vessels in the transportation of passengers and commodities gen- 
erally from Alameda, Oakland, Berkeley and Stockton, California, to the 
Philadelphia harbor area, has been granted by the Commission, division 
1, to Isbrandtsen Company, Ince. 

That part of the carrier’s application, in which it requested tem- 
porary authority to operate in the transportation of passengers and 
commodities generally from California ports to the Atlantic coast ports 
specified in its amended certificate and order issued August 7, 1956, in 
W-1041 and Sub 1 thereof, except to the extent authorized therein, was 
denied by division 1. 

The temporary authority was made effective to and including July 
31, unless sooner suspended, modified, or set aside by further order of 
the Commission. The division said that there was an immediate and 
urgent need for the service authorized by the order. 


No. 33693 Plastics—Texas to New Jersey and New York 


An investigation has been instituted by the Commission, Board of 
Suspension, into the lawfulness of rates and charges on plastics or 
synthetic plastic scraps, minimum weight 70,000 pounds, from Texas 
City, Texas to Flemington, New Brunswick and Wharton, New Jersey. 

The rates are as set forth in Item No. 4410E Sup. No. 31 to Tariff 
I. C. C. No. 184; Item No. 4320F (the Column B rates from Texas City), 
Sup. No. 15 to Tariff I. C. C. No. 185 of Seatrain Lines, Inc.; and Item 
No. 6690, on ninth revised page No. 179-F to Tariff I. C. C. No. 281 of 
Sea-Land Service, Inc. 


W-C-7 American Commercial Barge Line Co. and Others 


Petition for a Declaratory Order Respecting Status of Water Carriers 
Participating in Through Routes 


A joint petition, filed February 24, 1960, of nine certificated barge 
lines operating on inland waterways system, has been denied by the 
Commission. The petitioners questioned the propriety of joinder of an 
unregulated water carrier and a common carrier by rail in through 
routes and joint rates and asked for a declaratory order with respect 
to the controversy. 

In their petition the barge lines asked for an order instituting a 
proceeding for the purpose of issuing a declaratory order with respect 
to the legality of Tariff I. C. C. No. 1 of Reiss Steamship Company, 
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under which local and joint proportional rates are published in con- 
junction with the Chicago & Eastern Illinois Railroad on bituminous 
coal from origins in Illinois and Indiana to destinations in Wisconsin 
and Michigan. 

The controversy or uncertainty which had given rise to the filing 
of the petition was as follows: 


Does Section 1 (1) (a) of the Interstate Commerce Act apply 
to the transportation of property partly by railroad and partly by 
water under an arrangement for ‘‘continuous carriage,’’ where the 
water part of the transportation is performed by a water carrier 
that does not hold a certificate to operate as a common carrier under 
the provisions of Section 309 (a) of the Act? 

Would the situation be any different if the cargo to be trans- 
ported consisted entirely of commodities in bulk, the transportation 
of which over the water portion of the route would be exempt from 
regulation if handled under the conditions outlined in Section 
303(b) of the Act? 


The Commission ordered denial of the petition because ‘‘the general 
issues raised by the questions propounded have been subject to decisions 
by the Commission and the courts and are governed by well-established 
principles of law,’’ also, that the questions were ‘‘not matters for deter- 
mination by declaratory order within the meaning of Section 5 (d) of 
the Administrative Procedure Act.’’ 


No. 33619 Oglebay Norton Co. vs. Chesapeake & Ohio Railway Co. 
No. 33619, Sub 1 Republic Steel Corp. vs. Chesapeake & Ohio Railway Co. 


In a recommended report and order, served March 31, 1961, Hearing 
Examiner John S. Messer recommends dismissal of complaints on finding 
not shown to have been unjust, unreasonable or otherwise unlawful, 
demurrage charges collected for the detention of numerous carloads of 
coal at the defendant’s dock in Toledo, Ohio, for transshipment by water 
to points on the Great Lakes. The title case covered the period between 
November 24 and December 17, 1958; the embraced case covered the 
period between November 20 and December 2, 1958. Oglebay Norton 
sought $2,313 and Republic sought $5,505 in reparation. 

Complainants contended that the charges were unjust and unreason- 
able, based on their showing that substantially the same kind of weather 
and ice conditions existed during the complaint period as on and after 
December 18, 1958, and that the exceptions from demurrage of cars only 
on and after that date constituted unequal treatment of similarly situ- 
ated transshippers. However, the Examiner said a carrier was not re- 
quired to provide a weather interference rule under a demurrage average 
agreement, and the fact that the considered transshipment operations 
took place at the end of the normal navigation season made reasonable 
the inference that the compiainants should have foreseen adverse weather 
conditions and consequent disruption of vessel movements. 
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Temporary Rights to Tow ‘‘Palaemon”’ Barge 


W-630 (Sub 14) A. L. Mechling Barge Lines, Inc.—Temporary Authority— 
Cape Canaveral 


The Commission, division 1, has issued an order granting A. L. 
Mechling Barge Lines, Inc. temporary authority to operate ‘‘as a car- 
rier by towing vessels, in interstate or foreign commerce, in the towage 
of a special purpose government-owned barge, empty or loaded with a 
space vehicle and/or part or parts thereon, (1) on a trial run from the 
port of Huntsville, Alabama, to the Paducah, Kentucky area and return, 
and (2) two trips between the port of Huntsville, Alabama and Cape 
Canaveral, Florida.’’ 

The order became effective, according to its terms, April 17, and 
will continue in force to and including October 13, unless sooner sus- 
pended, modified or set aside by further order of the Commission. 


W-377 (Sub 9) Dixie Carriers, Inc.—Temporary Authority Application 


W-552 (Sub 6) American Commercial Barge Line Co.— 
Temporary Authority Application 


Both water carriers had sought temporary authority to operate as a 
water carrier in the performance of towage and other services, as pre- 
scribed in an invitation to bid issued by the National Aeronautics and 
Space Administration, in the movement of the barge on the Tennessee 
River and between the ‘‘Saturn’’ loading facility at Redstone Arsenal, 
Alabama and Cape Canaveral, Florida and between Huntsville, Alabama 
and Cape Canaveral, Florida. 

In separate orders, the Commission, by Commissioner Laurence K. 
Walrath, dismissed both applications, each order noting that the re- 


spective applicant had requested permission to withdraw their applica- 
tion. 


No. 667 A. L. Mechling Barge Lines, Inc. et al. vs. United States of America and 
Interstate Commerce Commission 


The Supreme Court of the United States told parties to No. 667 that 
further consideration of the question of jurisdiction in that case was 
postponed ‘‘to the hearing of the case on the merits.’’ 

Complainants are seeking reversal of a lower court decision dismis- 
sing their complaint against fourth-section orders issued by the I. C. C. in 
connection with rail rates on grain from northern Illinois and certain 
other origins in the east. 

The barge lines charge that the railroads and the I. C. C. ‘‘cooperate 
to seek to avoid judicial review’’ of fourth-section orders attacked by the 
barge lines by ‘‘devices’’ involving withdrawal of the rates and a conse- 
quent claim that a court appeal is ‘‘moot.’’ The barge lines asked pro- 
tection for the future. 
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1& S 7478 
Coal—Kentucky, Virginia & West Virginia to Ohio 


The Commission, division 2, has vacated its order of suspension of 
November 18, 1960 and discontinued the proceeding. 


No. 33639 Ohio River Company vs. Norfolk & Western R. R. Co. et al. 


The subject complaint has been dismissed by order of the Commis- 
sion. 


1& S 7256 


Limestone—Prairie du Rocher, Ill. to Baton Rouge, La. 


The Commission has denied barge lines’ petition for reconsideration 
in this case. 


1& $ 7559 
Grain—Kansas City and Related Origins to Lawrenceburg, Ind. 


The Commission, Board of Suspension, has suspended the protested 
grain rates because they appeared unjust and unreasonable, and unduly 
preferential and prejudicial. 

The protested grain rates were published in supplements Nos. 92 and 
96 to Tariff I. C. C. A-4179 issued by the Western Trunk Line Committee, 
agent Chicago, Illinois, jointly with I. C. C. 876 of Illinois Freight 
Association, agent Chicago, Illinois. The schedules proposed to estab- 
lish new all rail multiple (20 car) flat rates, minimum per car 110,000 
pounds, on variously described grains, including corn and sorghum 
grains, from Kansas City, Missouri-Kansas, Atchison and Leavenworth, 
Kansas, St. Joseph, Missouri, Omaha and South Omaha, Nebraska, and 
Council Bluffs, Iowa, to Lawrenceburg, Indiana. 
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0. REGULATION * 
02. Federal Regulation 


02.0 Interpretation of Act 
02.00 Generally 


02.00 Statute, sec. 504(a)(4), does not purport to circumscribe— 
with pinpoint precision—what evidence or elements Commission may con- 
sider in arriving at conclusion with respect to this statutory requirement but 
on contrary affords great latitude, language of provision being sufficiently 
broad to permit Commission to take into account all considerations which 
it deems pertinent. F. D. 21299, New York, N. H. & H. R. Co. Loan Guar- 
anty, .... I. C. C. ...., 3-31-61, Commission. 


02.00 Section 13a(1) relates to ‘‘change, in whole or in part’ of 
operation or service of an interstate train. Ordinarily, in absence of filing 
of notice under that sec., Commission would have no jurisdiction over a 
change in consist of a train or in schedules thereof. However, when that 
section is validly invoked, Commission acquires jurisdiction to order “. .. 
such train to be continued in operation or service, in whole or in part, 
pending hearing and decision in such investigation ...’° Clearly, then, 
Commission has power to order status quo maintained. To place any other 
construction upon statute would nullify effect of order postponing proposed 
change in service, might involve elimination of a service required by public 
convenience and necessity, and would, in effect, create means whereby a 
carrier might effectively destroy value and usefulness of a train it desired 
to, but could not otherwise, eliminate. To permit substantial changes, with- 
out appropriate authority, in service or schedules of trains subject to any 
such investigation before decision therein would constitute clear denial of 
due process to public and of protection accorded it under statute. F. D. 
21255, Southern Pac. Co.—Change of Passenger Service bet. Oakland, Calif. 
& Ogden, Utah, .... 1. C.C. ...., 3-27-61, Div. 4. 


02.06 Legislative History 


02.06 As its legislative history indicates, part V was not designed to 
be a statute for resolving great long-term problems which face railroads but 
was enacted as temporary measure to afford relief in conditions of emer- 
gency like those engendered by economic recession of 1958 out of which 
this legislation arose. F. D. 21299, New York, N. H. & H. R. Co. Loan 
Guaranty, .... 1I.C. C. ...., 3-31-61, Commission. 


02.1 National Transportation Policy 
02.10 Generally 


02.10 It is responsibility of Commission in carrying out mandate set 
forth in National Transportation Policy as established by Congress to insure 
that public is accorded adequate and efficient transportation service. 
MC-113908, Sub 53, Erickson Transport Corp. Ext.—Citrus Juices—Frost- 
proof, Fla., 4-18-61, Div. 1. 


02.2 Interstate & Foreign Commerce 
02.22 Intrastate Traffic via Interstate Route 


02.22 Applicant’s operations between points in New York are con- 
ducted over routes extending through New Jersey, and authority to engage 
in such operations will be required. MC-98980, Sub 1, S & S Transp. Inc. 
Com. Car. Grandfather App., 3-22-61, Div. 1. 


* References to mimeographed decisions which are not to be printed in full in 
Commission reports are to docket number and date. Table of Cases at end of Index. 
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04. Exempt Operations 


04.0 Agricultural 
04.01 Semi-Processed Plants 


04.01 Bananas have long been considered to be ‘agricultural com- 
modities’” (or products) within meaning of sec. 203(b)(6) of Act. Com- 
pare 52 M. C. C. 511, 528. MC-41404, Sub 17, Argo-Collier Truck Lines 
Corp. Com. Car. Grandfather App., 3-27-61, Div. 1. 


04.02 Animals, Fish & Products 


04.02 Commission has power to authorize transportation of frozen 
fish, an exempt commodity, in mixed truckloads with involved nonexempt 
commodities, under sec. 7(c) of Transportation Act of 1958. 82 M. C. C. 
755 and 83 M. C. C. 183. MC-42487, Sub 383, Consolidated Freightways, 
Inc. (now retitled Consolidated Freightways Corp. of Del.) Com. Oar. Grand- 
father App., .... M. C. C. ...., 3-24-61, Div. 1. 

04.02 Shipments of frozen fish when shipped in mixed truckloads with 
frozen fruits, berries, and vegetables are covered by grandfather provision 
of sec. 7(c) of Transportation Act of 1958. 82 M. C. C. 755. MO-118127, 
Hale Dstbg. Co. Inc. Com. Car. Grandfather App., 3-28-61, Div. 1. 


04.03 Nonexempt Articles 


04.03 Since there is no substantial difference between sweet pota- 
toes and yams, “Lido Candied Yams’ transported by applicant here appear, 
prima facie, to be type of cooked food described in Status case, 81 M. C. C. 
649, which may not form basis for grandfather authority. MO-41404, Sub 
17, Argo-Collier Truck Lines Corp. Com. Car. Grandfather App., 3-27-61, 
Div. 1. 

04.03 Shipments of frozen squash, which requires prolonged cooking 
in its processing, should not be considered herein, as such commodity was 
nonexempt prior to 1958 Act. MC-42487, Sub 3838, Consolidated Freight- 
ways, Inc. (now retitled Consolidated Freightways Corp. of Del.) Com. Car. 
Grandfather App., .... M. C. C. ...., 3-24-61, Div. 1. 


OS. Types of Carriage 
05.1 Common Carriers 
05.10 Generally 


05.10 Since proposed service would involve backhaul traffic, it does 
not appear that vehicles would be assigned to shipper for continuing periods 
of time; rather, applicant intends to use whatever equipment is available 
for return movements to Washington points. Moreover, applicant’s proposed 
service does not differ in any material respect from that provided by com- 
mon carriers of involved commodities, as is evidenced by use of such service 
by consignees of West Coast. See 82 M. C. C. 18. Operations proposed by 
applicant are actually those of common carrier. MC-117842, Interstate 
Dstbg. Co. Inc.—Cont. Car. App., .... M. C. C. ...., 3-30-61, Div. 1. 


05.2 Contract Carriers 
05.20 Generally 


05.20 Applicant intends to devote his service and vehicles exclusively 
to supporting shipper’s use. Accordingly, proposed service comes within 
definition of contract carriage set forth in sec. 203(a)(15) of Act, as 
amended. MC-119348, Wm. W. Britton Cont. Car. App., 4-10-61, Div. 1. 

05.20 In order to qualify as contract carrier as defined in sec. 203(a) 
(15) of Act, as amended, a carrier must afford service either (a) by assign- 
ment of motor vehicles for continuing period of time to exclusive use of 
shipper, or (b) by furnishing of service designed to meet shipper’s distinct 
need. No element of specialization sufficient to meet this definition has 
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been clearly demonstrated, and there has been no definite indication that 
equipment will be dedicated to shipper exclusively. If authorized, applicant 
will provide nothing more than an expeditious on-call service such as would 
be afforded by common carrier with similar authority and facilities. There- 
fore, operation proposed is common carriage. MC-41116, Sub 4, L. M. 
Fogleman Ext.—Anse LaButte, La., 4-17-61, Div. 1. 


05.20 Proposed service is not contract carriage within definition 
thereof in sec. 203(a)(15) of Act, as amended. No showing is made that 
applicant intends to dedicate equipment to shipper’s exclusive use, or to 
furnish transportation service designed to meet shipper’s distinct needs, as 
contemplated by sec. 203(a)(15). Fact that applicant has served shipper 
only on movements of certain of involved commodities from Denver to Los 
Angeles under its temporary authority does not warrant limitation of pro- 
posed service thereto because, understandably, shipper would encounter 
difficulty in soliciting new customers. MC-52709, Sub 114, Ringsby Truck 
Lines, Inc., Ext.—Tallows & Greases, 3-23-61, Div. 1. 


05.20 Grant herein of authority to transport general commodities will 
conform with, rather than violate, basic and inherent precepts of contract 
carriage. While Commission is not unmindful of fact that customarily con- 
tract operations, because they are designed to meet needs of a single or 
limited number of shippers, usually cover a limited number or class of com- 
modities, fact remains that supporting shipper, Fram Corporation, requires 
transportation for wide variety of its everchanging list of products and sup- 
plies and equipment used in their manufacture. Therefore, it is impractical, 
if not impossible, by generic description or otherwise to narrow grant of 
authority herein to transportation of any specific commodities or class of 
commodities. To do so in instant case would be at expense of meeting 
shipper’s complete and reasonable transportation needs. Moreover, in spite 
of scope of any grant of commodity authority herein, service remains special- 
ized operation restricted to transportation peculiar to particular require- 
ments of involved shipper. MO-119552, R. J. Snow & Son, Inc. Cont. Car. 
App., 3-22-61, Div. 1. 


05.6 Brokers 
05.60 Generally 


05.60 Applicant is not a broker. From circumstances shown it seems 
clear that applicant exercises direction and control of vehicles and over 
drivers thereof. Moreover, in view of its published tariff rates, its billing 
procedure, its relations with owner-operators and shippers, and its main- 
tenance of insurance, there is little doubt that applicant has been responsible 
both to shippers and to general public. Viewed in its entirety evidence es- 
tablishes that applicant’s operations are those of common carrier. Compare 
82 M. C. C. 545. MC-118127, Hale Dstbg. Co. Inc. Com. Car. Grandfather 
App., 3-28-61, Div. 1. 


1. PROCEDURE 
11. Proceedings 


11.9 Limitation of Reparation Actions 
11.90 Jurisdiction 


11.90 Overcharge claims covering shipments in 1957 were filed by 
complainant with defendants on April 2 and July 24, 1959, and were disal- 
lowed on August 19, 1959. Sections 1, 3 and 4 issues are barred from 
Commission consideration by statute of limitations. No. 33368, Kaiser Steel 
Corp. v. Atchison, T. & S. F. Ry. Co., .... 1. C. C. ...., 4-38-61, Div. 3. 
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13. Pleading 


13.4 Motions 
13.42 To Strike Irrelevant Matter in Pleading 


13.42 Gray Line filed motion to strike those portions of reply which 
refer to Gray Line’s pending application for similar authority. W. V. & M. 
has replied to this motion. Inasmuch as applications of Gray Line and 
W. V. & M. have been consolidated for disposition in single report, matters 
raised in motion to strike thereby become moot. Motion overruled. MC-453, 
Sub 17, Gray Line, Inc. Ext.—W. Va. Racetracks, 4-10-61, Div. 1. 


13.5 Defensive Pleadings 
13.58 Replies 


13.53 Position of petitioners has not been prejudiced by delay in 
filing and circumstances related by Louisville & Nashville warrant granting 
of that carrier’s petition. Its reply will be accepted for filing. 


Motions to strike replies of Illinois Central, Seaboard and Louisville & 
Nashville were filed by Frisco. These motions fail to show good cause there- 
for, or are in nature of replies to replies contrary to provisions of sec. 
1.23(a) of General Rules of Practice. They will be overruled. F. D. 19159, 
Central of Ga. Ry. Co.—Control, .... I. C. C. ...., 3-27-61, Commission. 


13.7 Amendments 
13.70 Generally 


13.70 Grant of authority herein broader than that sought is within 
Commission’s power. See 322 U. S. 1. MO-109326, Sub 74, C & D Transp. 
Co. Inc. Ext.—Frozen Foods, .... M. C. C. ...., 4-7-61, Div. 1. 


13.70 While it is true that Commission has, in number of prior pro- 
ceedings, approved transactions under sec. 5 subject to conditions which 
were agreed to by parties involved therein, mere fact that a vendee is 
agreeable to imposition of a restriction on use of rights it proposes to 
acquire, in order to satisfy objections of protestants, does not necessarily 
warrant imposition thereof by Commission. See 58 M. C. C. 679 and 65 
M. C. C. 654. Generally, restrictions on operating rights create unde- 
sirable problems of interpretation and operating complications and should 
not be imposed except where record conclusively shows that they are neces- 
sary in public interest. 60 M. C. C. 301. 

Contrary position would result in situation wherein competing carriers 
would be able to bargain away their opposition to proposed transaction 
under sec. 5, without any regard being given to interest of public involved. 
MCO-F-7396, Chemical Tank Lines, Inc.—Control & Me Leaman 
Corp. & Leaman Transp. Co. Inc., .... M. C. C. ...., 4-20-61, Div. 3. 


13.70 Restriction recommended by examiner is acceptable to all par- 
ties, and probably protestants did not appear at hearing as result thereof. 
Commission is not, however, bound by restrictions agreed to by parties, 
where, as here, they achieve results inconsistent with public interest and 
practicable and effective regulation. 53 M. C. C. 255, 260. MO-117119, 
Sub 12, Willis Shaw Frozen Exp. Inc. Ext.—Tenn., Ala. & Ga., 4-19-61, 
Div. 1. 


14. Process & Notice 


14.2 Upon Applications 
14.20 Generally 


14.20 Public notice is required in grandfather proceedings. Section 
203(b)(6) of Act provides that grandfather authority may be granted “if 
application is made to Commission as provided in Part II... ” Section 
206(b) states that “applications for certificates shall ... be accompanied 
by proof of service upon such interested parties as Commission shall, by 
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regulation, require.’’ Section 1.243(b) of Commission’s Special Rules of 
Practice requires that in applications under sec. 7(c) of Transportation Act 
of 1958, ‘‘notice of filing of such applications to interested persons shall be 
given by publication of summary of authority sought in Federal Register. 
Such summaries shall be prepared by Commission.’’ Manifestly, competing 
carriers are “interested persons” with legitimate concern that grandfather 
authority be granted only to extent shown to be warranted by applicant’s 
proof of operations. MOC-107107, Sub 111, Alterman Transport Lines, Inc. 
Com. Car. Grandfather App., 3-29-61, Div. 1. 

14.21 Defective 


14.21 Notwithstanding fact that applicant was not responsible for 
error in Federal Register publication, it was derelict in its duty to call error 
in publication to attention of Commission so that matter could be appro- 
priately republished. Having failed to do so, it is bound by publication. 
See 69 M. C. C. 427. Commission is not aware of any party who would be 
prejudiced by reliance upon notice as published, however, and in this in- 
stance shall consider scope of application as filed and condition issuance of 
a certificate upon republication of application in order that any additional 
proper party in interest may file petition for further hearing within 30 days 
from date of such republication. MC-107107, Sub 111, Alterman Transport 
Lines, Inc. Com. Car. Grandfather App., 3-29-61, Div. 1. 


15. Parties 


15.0 Necessary Parties 


15.03 Applicants 


15.03 Section 179.1(a) contemplates situations where mortgagee is 
successful bidder and intends to institute operations under rights in its own 
behalf. Here, Central was successful bidder and, to enjoy privileges con- 
ferred by terms of certificate, needs Commission approval under sec. 5. As 
to sufficiency of parties compare 80 M. C. C. 317. Accordingly, dismissal 
herein does not stem from fact that mortgagee failed to file application 
under sec. 212(b). MC-F-7198, Central Jersey Mtr. Lines, Inc.—Pur 
shyt nw _— - (Wm. & Frances Farese, Mortgagees), . . 

-++e, 3-29-61, Div. 3. 


15.03 Five trustees are necessary parties applicant for control of 
operating rights and properties to be acquired herein under principal enun- 
ciated in 39 M. C. C. 271, and it is not necessary at this time to question 
whether said trust agreement has divested John F. and Doris E. Ernsthausen 
of control of vendee. See 80 M. C. C. 375. MOC-F-7630, Norwalk Truck 
Lines, Inc.— —Royal Transit, Inc., 3-31-61, Finance Board No. 1. 

15.03 As Copperstate, which controls Valley Motor through stock own- 
ership, is motor carrier under jurisdiction of Commission, it is not a neces- 
sary party applicant herein. 39 M. C. C. 547. MO-F-7479, Valley Mtr. 
Lines, Inc.—Pur.—Pierce Frt. Limes, Inc., .... M. C. C. ...., 4-17-61, 
Finance Board No. 1. 


15.2 Joinder, Substitution or Severance 


15.21 Substitution 


15.21 Ryder Tank should request authority to be substituted as appli- 
cant in any pending sec. 207 applications of York Interstate if it consum- 
mates this transaction. MC-F-7196, Ryder Tank Line, Inc.—Pur.—York 
Interstate Trucking, Inc., .... M. C. C. ...., 4-14-61, Div. 4. 


15.9 Default or Failure to Appear 
15.98 Protestants 


15.98 Applicant’s motion to strike exceptions of Hughes and Refrig- 
erated is based on contention that these protestants failed to appear at 
hearing and thereby waived their right to participate in this proceeding. 
There is no merit to applicant’s contention. Hughes and Refrigerated have 
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valid interest in instant proceeding, filed timely formal protests, and their’ 
pleadings are in substantial compliance with Commission’s General Rules: 
of Practice. Applicant’s motion, therefore, is overruled. MC-117920, 
W. M. Tynan & Co. Inc. Com. Car. Grandfather App., 3-24-61, Div. 1. 


16. Proof 


16.0 Generally 
16.05 Presumptions 


16.05 Hyder’s published rate is presumed to be reasonable until estab- 
lished otherwise, and manifestly, in absence of any showing that rate con- 
stitutes an embargo, this is not a proper forum for making such a determi- 
nation. MO-113908, Sub 58, Erickson Transport Corp. Ext.—Citrus Juices— 
Frostproof, Fla., 4-18-61, Div. 1. 


16.1 Issues 

16.10 Generally 

16.10 This proceeding involves not only a proposal to eliminate trains 
27 and 28, but also a proposal to change service heretofore provided by 
trains 101 and 102 through change in schedules and substantial change in 
consist of those trains. Overall proposal involves question of whether pub- 
lic convenience and necessity require carrier to continue to provide substan- 
tially same service as was provided at time notice was filed. F. D. 21255, 
Southern Pac. Co.—Change of Passenger Service bet. Oakland, Calif. & 
Ogden, Utah, .... I. C. C. ...., 3-27-61, Div. 4. 


16.2 Burden of Proof 

16.28 I & S Proceedings 

16.28 Under sec. 216(g) of Act, burden of proof is upon respondents 
to show that proposed rate is just and reasonable. An essential element of 
such proof is showing that rate is compensatory, and in this instance also 
that it would not constitute destructive competitive practice. Such show- 
ing has not here been made. I & S M-13881, Cotton Linters & Newsprint 
Paper—Va. to N. J. & Maine, .... I. C. C. ...., 4-11-61, Div. 2. 


16.23 Burden is on respondent to establish that proposed rates are 
just and reasonable. I & S M-18976, Extension of Detroit, Mich. Rate App., 
0-006 Be Gie'Es 66 0 oy SPOON, Det Bp 


16.4 Witnesses 
16.40 Competency 


16.40 Testimony relative to documents mentioned has been covered 
by officials whose duty required them to either prepare information con- 
tained therein or to supervise its preparation. In either event, they were 
competent witnesses having firsthand knowledge of facts. F. D. 21148, 
Arkansas & Ozarks Ry. Corp.—Abandonment of Entire Line (Ark.-Mo.), 
4-7-61, Div. 3. 


16.46 Cross-examination 


16.46 No underlying documents to support listed shipments were 
available at hearing, except to extent that such shipments were also in- 
cluded in applicant’s exhibit 3. Rule 1.19 of Commission’s Rules of Prac- 
tice provides, as pertinent, that when facts in a pleading filed prior to a 
hearing are specifically denied in a counterpleading, a competent witness (in 
this case, competent underlying data) must be made available at hearing 
for cross-examination on propounded evidentiary facts. A counter plead- 
ing in compliance with Rule 1.19 was filed by, among others, protestant 
rail carriers in western district. Applicant’s failure to make available com- 
petent underlying data thus precludes consideration of those shipments listed 
in application. MC-41404, Sub 17, Argo-Collier Truck Lines Corp. Com. 
Car. Grandfather App., 3-27-61, Div. 1. 

16.46 Commission generally has required that abstracts of shipments 
be supported by underlying data to assist cross-examination and to prevent 
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inclusion of spurious evidence. However, on occasion such evidence has 
been admitted without underlying data where witness was present sufficiently 
qualified to stand cross-examination thereon. See 65 M. C. C. 789. MO-F- 
7220, Shamrock Van Lines, Inc.—Pur. (Por.)—J. G. Arledge, .... M. C. C. 


eee, 4-18-61, Div. 3. 
16.6 Documents 
16.66 Voluminous Evidence Rule 


16.66 It is vital to establish with some certainty tonnage of shipments 
applicant transported over its routes between these points. Its freight bills, 
though secondary evidence themselves, are documents which constitute bet- 
ter evidence of such tonnage than mere abstracts, though these abstracts 
may be prepared from and supported by freight bills or other documents 
routinely kept in normal course of applicant’s business. Commission, of 
course, insists upon reliable, probative and substantial evidence which af- 
fords every party reasonable opportunity to conduct such cross-examination 
as may be required for full and true disclosure of facts. See also sec. 7(c) 
of Administrative Procedure Act. It is clear that exhibits 4 and 5 in instant 
proceeding are not entries or records made in regular course of business as 
would be admissible under sec. 1.79 of General Rules of Practice. If these 
exhibits are admissible at all, they must be admissible under sec. 1.83 of 
Rules, which, for purposes of Commission, makes admissible certain ab- 
stracts which are prepared for expedition of proceedings. Such abstracts, 
however, must afford other parties reasonable opportunity to make mean- 
ingful examination of both abstracted documents and abstracts offered as 
exhibits. Original shipping documents were not present in hearing room. 
They were, however, said to be reflected in manifests and a bookkeeping 
ledger which were present at hearing and which with other records were 
used to prepare the challenged exhibits. 


It is elementary that manifests and bookkeeping ledgers are not au- 
thenticating documents, but are themselves merely abstracts of something 


which appears on the original documents—tthe freight bills. Compare 32 
M. C. C. 60. 


Despite fact that abstracted documents are said to be records routinely 
kept in normal course of applicant’s business, they did not provide opposing 
parties reasonable opportunity to conduct such cross-examination as is re- 
quired for full and true disclosure of actual operations. Manifests them- 
selves in some instances do not show dates of transportation and in most 
instances were not prepared by applicant’s employees. Certain assumptions 
must be made to interpret entries in bookkeeping ledger which even then 
cannot be explained except in terms of memory and experience of book- 
keeper-witness. Exhibits 4 and 5 consisting of improperly supported ab- 
stracts of past shipments were erroneously received in evidence in instant 
case and will not be considered in its disposition. Compare 65 M. C. C. 331, 
65 M. C. C. 781, 70 M. C. C. 629, 660. 79 M. C. C. 875 distinguished. 


MC-107912, Sub 10, Murphey Truck Line, Inc. Ext.—Grenada, Miss., 
3-23-61, Div. 1. 


16.7 Admissibility 


16.75 Hearsay 


16.75 While record contains certain evidence failing technically within 
accepted definitions of hearsay evidence, Commission is not so strictly bound 
by formal rules of evidence so as to preclude all consideration of such mat- 
ter. MC-74761, Sub 8, Tamiami Trail Tours, Inc. Ext.—Jacksonville—Canal 
Point, Fla., .... M.C.C. ...., 4-13-61, Div. 1. 


16.8 Degree or Weight of Proof 
16.80 Generally 


16.80 While shipments which were not supported by freight bills 
should not be physically excluded from record, and accordingly protestants’ 
renewed motion to strike is overruled, such evidence is entitled to little 
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weight in determining extent of King’s operations, MO-F-7220, Shamrock 
Van Lines, Inc.—Pur. (Por.)—J. G. Arledge, .... M. C. C. ...., 4-18-61, 
Div. 3. 


17. Hearing 


17.1 Preliminary Procedure 
17.18 Postponement 


17.13 Since applicant failed to prosecute its applications after being 
afforded ample opportunity to do so, applications should be denied. Decision 
in this matter, however, is without prejudice to filing of new application 
when and if such action is deemed to be desirable by applicant. MO-118912, 
Subs 2 & 4, Burnham Trucking Co. Inc. Ext.—10 States, .... M. C. C. 
4-12-61, Div. 1. 


17.4 Reception of Evidence 


17.48 Rulings 


17.43 Since applicant’s oral motion for postponement is based entirely 
upon matters previously considered and rejected by Division 1 in its order of 
July 14, 1960, examiner’s action in overruling such motion was clearly ap- 
propriate and certainly did not constitute error. MC-118912, Subs 2 & 4, 
Burnham Trucking Co. Inc. Ext.—10 States, .... M. C. C. ...., 4-12-61, 
Div. 1. 


17.48 Nonprejudicial Rulings 


17.48 Protestants have not been prejudiced in any respect in presenta- 
tion of their case by examiner’s denial of their motion for an adjourned 
hearing since it would appear that they had every opportunity to and did 
present copious evidence in opposition to application. MC-87231, Sub 13, 
Bay & Bay Transfer Co. Inc. Ext.—Foundry Limestone, 4-24-61, Div. 1. 


17.48 Examiner properly may have allowed testimony to this effect. 
However, testimony as to why shipper requested filing of application could 
come only from representative of shipper. In any event, exclusion of ad- 
missible testimony was not materially prejudicial to Southern’s application. 
In proceedings of this nature where more than one carrier proffer their 
services to meet need of a supporting shipper, those applicants supported by 
shipper do not automatically prevail over those not supported, nor does fact 
of shipper support for one or less than all of such applicants control Com- 
mission’s determination with respect to quantum of service needed by ship- 
per. MC-103880, Sub 206, Producers Transport, Inc. Ext.—Crossville, Il., 
«.-. M.C.C. ...., 3-24-61, Commission. 


18. Decisions 


18.0 Generally 
18.02 Related Proceedings in Single Report 


18.02 Application of Auto Convoy differs in significant respects from 
applicant’s proposal, and no useful purpose would be served by comparing 
shipper evidence in each for consideration in both proceedings, or by con- 
solidating proceedings. Applicant, being a protestant in Auto Convoy pro- 
ceeding, should be able adequately to defend himself against any proposed 
competitive service within scope of Auto Convoy application. MO-120234 
Sub 1, D. L. Murray Ext.—Ariz., 3-30-61, Div. 1. 


18.2. Initial or Recommended 
18.21 By Joint Board 
18.21 Ordered that statement of facts, conclusions and findings of 


joint board be, and they are hereby, affirmed and adopted. MC-97264, Sub 
21, M & M Oil & Transp. Inc. Ext.—Petroleum, 4-12-61, Div. 1. 
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18.22 By Employee Board 

18.22 Inclusion of such a footnote which provides for granting relief 
would have no effect on safety since a carrier is not precluded from seeking 
relief from Rule 136.410, whether or not it contains such a footnote, and 
inclusion of a footnote merely simplifies procedure in seeking such relief, 
both from standpoint of carrier and Commission. Applications for relief 
from requirements of those Rules, Standards and Instructions prescribed by 
order of June 29, 1950, as amended, having a footnote, and which do not 
involve taking of testimony at public hearing or submission of evidence by 
opposing parties in form of affidavits, may be handled by an employee board, 
recently created, while relief from rules not provided with such a footnote 
must be obtained by means of a formal petition, referred to Division of Com- 
mission. Addition of footnote justified here. Ex Parte 171, Railway Labor 
gy Assn. (Rules, Standards & Instructions), .... I. C. C. , 4-3-61, 
Div. 3. 


18.3 Exceptions 


18.82 Form & Content 


18.32 Having failed to present evidence as foundation for determina- 
tion of question, applicant’s exception with respect thereto is groundless. 
MC-107107, Sub 111, Alterman Transport Lines, Inc. Com. Car. Grand- 
father App., 3-29-61, Div. 1. 


18.33 Replies 


18.33 Included in applicant’s reply is request that certain evidence 
presented by five witnesses on behalf of protestants be not considered. By 
such request applicant seeks affirmative relief which is not responsive to 
exceptions and is improperly included in reply. Such request was not timely 
filed and, in circumstances, it will not be given further consideration. 
MO-12734, C. A. Leonard Broker App., .... M. C. C. , 4-14-61, Div. 1. 


18.33 Matter in nature of exceptions which is included in reply to 
exceptions is entitled to no consideration. 72 M. C. C. 305, 308. No. 388382 
(as supp.), Passenger Fares—New York, N. H. & H. R. Co., .... I. C. C. 

.-, 3-31-61, Commission. 


18.35 Defective 


18.35 As there is no difficulty in following applicants’ arguments, mo- 
tion will be overruled and exceptions considered. Our action, however, is 
not to be construed as condoning applicants’ breach of provisions of General 
Practice Rule 1.96(a), or as controlling any future observance of Rule 1.96 
as essential to good practice. Compare 70 M. C. C. 169 (1956). MOC-F- 
7089, oe a ae : rt, Inc.—Pur.—Bush Transfer, Inc., M. C 

, 4-3-61, Div. 3. 


18.4 Final 
18.45 Stare Decisis 


18.45 Although authority sought in Herrin case is duplicated by por- 
tion of instant application, different shippers appeared in support of each 
proceeding. Accordingly, evidence adduced was different and there is no 
difficulty here in distinguishing precedents. MC-106977, Sub 25, Ryder 
Truck Lines of La. Inc. Ext.—Port Arthur-Abbeville, 3-29-61, Div. 1. 


18.5 Reconsideration 
18.57 Reopening 


18.57 Protestants were represented at hearing by counsel who knew, 
or should have known, in light of past decisions of this Commission, that 
proposed restriction submitted by Chemical was not binding upon Commis- 
sion in reaching its decision in this proceeding. Although provided every 
opportunity at that hearing to submit evidence in respect thereto, protestants 
elected to remain silent. Therefore, they “have had their day in court,” 
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and are now barred, by their own election, from right to submit such evi- 
dence. Accordingly, request for further hearing is denied. MC-F-7396, Chemi- 
cal Tank Lines, Inc.—Control & Merger—Leaman Transp. Corp. & Leaman 
Transp. Co. Inc., .... M. C. C. ...., 4-20-61, Div. 3. 

18.57 Although applicant asserts that it would show that its proposed 
operation would provide shipper with a ‘“‘new and different kind of service,” 
it does not give explanation as to why such evidence was not previously 
adduced, as is required by sec. 101(b) of Commission’s General Rules of 
Practice, and in any event Hyder now is capable of performing type of 
service described as “new and different.”” Request for further hearing will 
be denied. MOC-118908, Sub 58, Erickson Transport Corp. Ext.—Oitrus 
Juices—Frostproof, Fla., 4-18-61, Div. 1. 


18.6 Relief From Decisions 
18.60 Generally 


18.60 Order modified to extend time within which petitioner may 
pledge and repledge bonds. F. D. 20230, Baltimore & O. R. Co. Bonds, 
3-31-61, Div. 3. 


18.65 Supplementation 


18.65 Order of June 28, 1960 supplemented to include in authority 
granted operating rights embraced in certificate in MC-106977, Sub 24. 
MO-F-7397, Ryder Truck Lines, Inc.—Control & Merger—Ryder Truck 
Lines of La. Inc.; F. D. 20976, Ryder Truck Lines, Inc.—Assumption of 
Obligation, 4-18-61, Div. 3. 


18.9 Compliance with Decisions 


18.90 Generally 


18.90 Having invoked Commission’s jurisdiction under sec. 13a(1), 
and Commission having ordered postponement of proposed consolidation, it 
is difficult to construe carrier’s action in changing basic nature of service of 
trains 27 and 28 as anything short of violation of that order despite con- 
tinued token operation of those trains. Statute in question contemplates no 
“numbers game.”’ Nor did Commission’s order. 

In view of restoration of consists of trains 27 and 28 and scheduling of 
both pairs of trains to connect conveniently with Union Pacific trains at 
Ogden, carrier has substantially complied with Commission’s order of Janu- 
ary 23, 1961, and investigation herein discontinued. F. D. 21255, Southern 
Pac. ee woe of Passenger Service bet. Oakland, Calif. & Ogden, Utah, 
esos &. OC Goce cg RTE, Dev. 4. 


2. FRANCHISES 
20. Generally 


20.0 Jurisdiction 
20.08 Restriction Upon Service 


20.08 Although applicant seeks authority to transport involved com- 
modities in L.T.L. shipments only, such restriction would impose no really 
definite or effective limitation on applicant’s operations, would be difficult to 
police and is administratively undesirable. Compare, for example, 79 
M. C. C. 1 and 83 M. C. C. 279. MC-109826, Sub 74, O & D Transp. Co. Inc. 
Ext.—Frozen Foods, .... M. C. C. ...., 4-7-61, Div. 1. 

20.08 Commission has been consistently reluctant to impose load, or 
other unnecessary restrictions in granting operating rights, because it has 
been experience that generally such restrictions are impractical and adminis- 
tratively undesirable. MO-117119, Sub 12, Willis Shaw Frozen Exp. Inc. 
Ext.—Tenn., Ala. & Ga., 4-19-61, Div. 1. 

20.08 There is no reason to use qualifying term “in bulk and in bags.” 
MO-118964, Fred Wells Com. Car. App., 4-17-61, Div. 1. 
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20.09 Restriction Upon Equipment 


20.09 Restriction ‘‘requiring mechanical refrigeration” is ambiguous 
in meaning and will not be used. Term has proved impracticable because 
of uncertainty as to whether a particular commodity requires mechanical 
refrigeration in transit, considering variations in seasons or geography. In- 
stead, policy first enunciated in 64 M. C. C. 559 will be followed and restric- 
tion is rephrased to read “in vehicles equipped with mechanical refrigera- 
tion.” MO-100826, Sub 74, C & D Transp. Co. Inc. Ext.—Frozen 

oo» & CC 4-7-61, Div. 1. 

20.09 Both eguiteents seek authority to transport coke in bulk, one 
in dump equipment and unit containers and other in dump equipment and 
open trailers. In view of fact that service proposed by both applicants is 
contract carriage, from same origin, to same destination area, and for same 
shipper, and that, so far as this record shows, no other motor carrier service 
is available, no good reason is perceived for limiting either applicant to use 
of specific type of equipment. MC-110354, Sub 4, V. Kap Trucking Inc. Ext. 
—Fairport Harbor, Ohio, 3-27-61, Div. 1. 


20.1 When Interstate Franchise Required 
20.12 Exempt Operations 


20.12 ‘‘Mixed shipment” authority is required only if ‘‘exempt’’ com- 
modities move in same vehicle, at the same time, with ‘‘non-exempt” com- 
modities. 166 F. 2d. 116 and 186 F. 2d. 400. MC-41404, Sub 17, Argo- 
Collier Truck Lines Corp. Com. Car. Grandfather App., 3-27-61, Div. 1. 


20.18 Intrastate Operations 


20.13 Since applicant engages in multiple-State transportation of non- 
exempt commodities, it no longer qualifies to conduct operations in inter- 
state or foreign commerce under second proviso of sec. 206(a)(1) of Act. 
Accordingly, authority granted herein will be conditioned upon receipt from 
applicant of request in writing for withdrawal of its second proviso regis- 
bey — Sub 1, S & S Transp. Inc. Com. Car. Grandfather App., 

-22-61, Div. 1. 


20.3 Conflicting Applications 


20.30 Generally 


20.30 In determining which applicant should be granted authority to 
perform needed service consideration must be given to total situation in- 
cluding priority of filing, existing authorities and operations of considered 
applicants and equipment operated. None of these factors, standing alone, 
is controlling, but all must be considered together in relation to particular 
applicants and operating authority sought by each. MC-453, Sub 17, Gray 
Line, Inc. Ext.—W. Va. Racetracks, 4-10-61, Div. 1. 

20.30 In reaching determination as to which applicant should be 
granted authority to perform needed service consideration must be given to 
total situation including priority of filing, shipper support, existing authori- 
ties and operations of considered applicants, locations of terminal facilities 
and equipment operated. None of these factors, standing alone, is con- 
trolling, but all must be considered together in relation to particular appli- 
cants and operating authority sought by each. MOC-108880, Sub 206, Pro- 
ducers Transport, Inc. Ext.—Crossville, Ill., .... , 3-24-61, 
Commission. 


20.32 Home Territory 


20.32 Gray Line conducts primarily sightseeing, charter and special 
operations, and it now offers service, during racing seasons, between Wash- 
ington and Falls Church and Charlestown racetracks. This factor is con- 
sidered controlling one in present situation. Limited amount of traffic which 
would be available in Arlington and Fairfax Counties would probably be in- 
sufficient to support service of motor carrier unless it was able to serve 
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nearby points as well. If W. V. & M. were granted this authority, it would 
be able to serve Charles Town from Arlington and Fairfax points only (there 
is clearly no need for its service, in addition to that of Gray Line, from 
Falls Church). Gray Line, on other hand, would be in position to coordi-- 
nate proposed operation with its present Washington and Falls Church op- 
erations. Gray Line is applicant better able to perform service proposed- 
MC-453, Sub 17, Gray Line, Inc. Ext.—W. Va. Racetracks, 4-10-61, Div. 1. 


20.32 Assuming a parity of shipper support, Producers’ terminal at 
Evansville is closer than terminal of Southern; it was first to file its applica- 
tion; it is serving supporting shipper outbound under its existing authority 
and, in view of otherwise similar qualifications, authority granted to Pro- 
ducers. Accordingly, application of Southern will be denied. MC-108880, 
Sub 206, Producers Transport, Inc. Ext.—Crossville, Dl., ....M.C.C. ...., 
8-24-61, Commission. 


20.4 Prescriptive (Grandfather) 
20.40 Requisite Proof 


20.40 In order to obtain grandfather authority under sec. 7(c) of 
Transportation Act of 1958, it is necessary that applicant establish that it 
was engaged in bona fide operation between points or territories sought on 
May 1, 1958, and continuously since that date, except for interruptions in 
service beyond its control. By “bona fide operation” is meant substantial 
service as distinguished from service which has been incidental, sporadic or 
infrequent. Further, as correctly concluded by examiner, continuity of 
operations must be established beginning at least by statutory date and 
continuing thereafter. MC-107107, Sub 111, Alterman Transport Lines, Inc. 
Com. Car. Grandfather App., 3-29-61, Div. 1. 

20.40 Changing market conditions may not be viewed as substitute 
for, or supplement to, applicant’s relatively small number of movements 
shown on or prior to critical date. 


Statutory requirement of bona fide operation on May 1, 1958 requires 
that applicant be authorized to transport involved commodities from and 
to only those points served both before and after critical date. 


In proceedings of this nature applicant is required to establish that it 
was in bona fide operation in transportation which it claims on and con- 
tinuously after May 1, 1958. Standard of bona fide operation has con- 
sistently been construed to connote actual, substantial service as dis- 
tinguished from sporadic, infrequent service, 81 M. C. C. 689, and does 
not comprehend grant of authority other than between points actually served 
on and continuously after critical date unless applicant’s operations repre- 
sent an area-wide pattern of service. Furthermore, applicant must estab- 
lish its bona fide operation with respect to each commodity class involved. 
215 U. S. 475. MC-41404, Sub 17, Argo-Collier Truck Lines Corp. Com. 
Car. Grandfather App., 3-27-61, Div. 1. 

20.40 Frozen fruits, frozen vegetables and frozen berries are three 
clearly distinguishable commodity groupings, and applicants’ proof will be 
considered in light of whether or not they have established necessary con- 
tinuity of operation with respect to each grouping. 

Since applicants show only two shipments of frozen berries in terri- 
tory here considered, both handled after critical date, it follows that they 
were not in bona fide operation on and since May 1, 1958, with respect to 
this commodity. MC-117916, Alex & Samuel Buchholz Com. Car. Grand- 
father App., 4-17-61, Div. 1. 

20.40 While not all points in six counties have been served both on 
and since critical date, viewing overall scope of applicant’s operations, it is 
clear that these operations represent an area-wide pattern of service as to 
justify grant of authority described in findings. MO-111188, Sub 14, 


Colonial & Pac. Frigidways, Inc. Com. Car. Grandfather App., 4-17-61, 
Div. 1. 
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20.40 Extensive scope of applicant’s grandfather operations does war- 
rant measure of liberality in determining nature and extent of traffic pat- 
tern in territory. 


Mere holding out is not sufficient to warrant finding of past bona fide 
operations. 81 M. C. C. 689 at 693. MC-42487, Sub 8388, Consolidated 
Freightways, Inc. (now retitled Consolidated Freightways Corp. of Del.) 
Com. Car. Grandfather App., .... M.C.C...... , 3-24-61, Div. 1. 


20.40 In order to qualify for grandfather authority under sec. 7(c) 
of Transportation Act of 1958, applicant must demonstrate that it was en- 
gaged in bona fide operation on May 1, 1958, and continuously thereafter. 
Phrase “‘bona fide operation” has been construed to connote substantial as 
distinguished from incidental, sporadic or infrequent service. While appli- 
cant must meet foregoing requirements as to each commodity involved, it 
should not be penalized for its failure, prior to enactment of Transporta- 
tion Act of 1958, to keep detailed records as to type of wool shipments 
transported by it inasmuch as it has been transporting only exempt com- 
modities. Compare 83 M. C. C. 602. 


In view of practices in wool industry where several forms of wool have 
often been considered and treated for all transportation purposes as single 
commodity, applicant’s records of shipments are adequate fairly to establish 
that he was engaged in transportation of all of categories of wool for which 
authority is here sought. MO-118092, Faribo Refrigerated Service, Inc. Com. 
Car. Grandfather App., 4-20-61, Div. 1. 

20.40 Shipments shown which moved in 1955 and 1956 are too remote 
to have any probative value respecting an evaluation of applicant’s opera- 


tion during critical period, and will not be considered herein. Compare 83 
M. C. C. 411. 


In order to qualify for grandfather rights under provisions of sec. 7(c) 
of Transportation Act of 1958, applicant must demonstrate that it has been 
engaged in bona fide operation between, or from and to, points and areas 
for which authority is sought on May 1, 1958 and continuously since that 
date, except for interruptions in service which are beyond its control. Be- 
ginning with 81 M. C. C. 689, phrase “bona fide operation” has been con- 
strued consistently to connote substantial as distinguished from occasional, 
sporadic or infrequent service, and a mere holding out of service or an intent 
to conduct operations is not sufficient to meet test of ‘“‘bona fide operations.”’ 


No statewide authority appears to be warranted for reason that origin 
and destination points served in any of involved States prior and subse- 
quent to critical date were not sufficient in number, or so varied in loca- 
tion as to entitle applicant to statewide operations. MC-118127, Hale Dstbg. 
Co. Inc. Com. Car. Grandfather App., 3-28-61, Div. 1. 


20.40 To justify finding of bona fide operations sufficient to warrant 
grant of grandfather authority, applicant must show pattern of continuous 
operation for each commodity from and to points involved both before and 
after critical date. Mere holding out to serve or an intent to conduct opera- 
tions is not sufficient to meet tests of bona fide operations. 81M. C. C. 689. 
In order to assure substantial parity of future and prior bona fide operations, 
scope of applicant’s past operations and commodities transported must be 
assessed to determine general shipping pattern upon which grandfather 
authority may properly be based. In general, where countywide authority 
is sought, applicant must show past service to sufficient number of points 
throughout territory to be representative of whole. MC-98980, Sub 1,S &S8 
Transp. Inc. Com. Car. Grandfather App., 3-22-61, Div. 1. 


20.40 Applicant for grandfather rights under provisions of Trans- 
portation Act of 1958 has burden of demonstrating that it, and its prede- 
cessor-in-interest, have been in bona fide operation on and continuously 
since May 1, 1958. 


Only evidence as to origins of these shipments and of movements from 
and to other points conducted both prior and subsequent to critical date and 
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up until December 1958, consists solely of vague recollections and wholly 
uncorroborated assertions of applicants’ predecessor, Groover. Commission 
does not consider such testimony a suitable foundation upon which to base 
a grandfather authorization. This is not to cast any doubt upon veracity 
of Groover, but only tc make clear that in cases such as this some valid 
confirmatory evidence is required. Compare 82 M. C. C. 488. MOC-118106, 
H. C. Schmieding Produce Co. Com. Car. Grandfather App., 4-24-61, Div. 1. 

20.40 In order to qualify for grandfather authority under sec. 7(c) of 
Transportation Act of 1958, applicant must establish that it was engaged in 
bona fide operation for which authority is sought, on May 1, 1958, and con- 
tinuously since that date, except for interruptions in service beyond its con- 
trol. Phrase “bona fide operation’’ has been consistently construed to con- 
note substantial as distinguished from incidental, sporadic or infrequent 
service. Thus, to be entitled to grandfather operating rights herein, appli- 
cant must establish that it conducted substantial and continuous operations 
within scope of application on and after statutory date. MC-117920, W. M. 
Tynan & Co. Inc. Com. Car. Grandfather App., 3-24-61, Div. 1. 

20.40 In order to qualify for grandfather authority under sec. 7(c) 
of Transportation Act of 1958, applicant must establish that it was engaged 
in bona fide operation for which authority is sought, on May 1, 1958, and 
continuously since that date, except for interruptions in service beyond its 
control. Phrase “bona fide operations” has been consistently construed to 
connote substantial as distinguished from incidental, sporadic or infrequent 
service. Thus to be entitled to grandfather operating rights herein, appli- 
cant must establish that it conducted substantial and continuous operations 
within scope of application on and after statutory date. MC-118400, Wando 
Produce Co. Com. Car. Grandfather App., 4-20-61, Div. 1. 


20.40 Grant of territorial authority on basis of relatively few ship- 
ments shown to have been transported is not warranted. 


General Foods has used applicant’s service during and since “interim” 
period and has come to depend upon it for portion of its transportation 
needs. This reliance upon such service coupled with its consistent use there- 
of persuades that public need exists for continuation of such service. 


Commission would not be justified in basing complete commodity grant 
of grandfather authority solely upon applicant’s uncorroborated testimony 
that frozen berries and specified so-called exempt commodities were trans- 
ported in mixed shipments with frozen fruits and frozen vegetables and 
were included in those shipments moving under bills of lading labeled 
frozen fruits. This is not to cast any doubt upon veracity of applicant’s or 
shipper’s witnesses, but only to make it clear that in this type of proceeding 
some confirmatory evidence is required. MC-114796, Sub 83, Warehouse 
Delivery Service, Inc. Com. Car. Grandfather App., 4-21-61, Div. 1. 


20.41 Existence of Evidence 


20.41 Uncorroborated self-serving declaration that shipments in ap- 
plicant’s abstracts are merely “representative” of its overall operations does 
not warrant territorial grant. Nature of their representativeness is now 
shown. This is not to cast any doubt on applicant’s veracity but only to 
make it clear that in cases such as this some confirmatory and explanatory 
evidence is required. In absence of such evidence, as here, abstracts of 
“representative” shipments introduced in evidence herein are not sufficient 
to justify grant of territorial authority sought by applicant. MC-117920, 
W. M. Tynan & Co. Inc. Com. Car. Grandfather App., 3-24-61, Div. 1. 


20.43 Continuity of Operations 
20.43 In view of long periods of interruption in service and failure to 
prove substantial operations both prior and subsequent to critical date, 


application denied. MO-118073, E. R. Collins Com. Car. Grandfather App., 
4-11-61, Div. 1. 
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20.43 No other operations of applicant reveal consistency and sub- 
stantiality of service comprehended under grandfather provision, and thus 
no further grant of authority thereunder is warranted. MC-111138, Sub 14, 
Colonial & Pac. Frigidways, Inc. Com. Car. Grandfather App, 4-17-61, Div. 1. 

20.43 Service shown to have been performed from points in California 
to points in Texas and to intermediate points lacks continuity and sufficiency 
of operations on and after May 1, 1958, contemplated by grandfather pro- 
vision. MOC-118127, Hale Dstbg. Co. Inc. Com. Car. Grandfather App., 
3-28-61, Div. 1. 

20.43 No grant of Statewide authority for any of commodities sought 
is warranted since applicant conducted bona fide operations only from and 
to scattered points which do not show a territorial pattern. MC-117920, 
W. M. Tynan & Co. Inc. Com. Car. Grandfather App., 3-24-61, Div. 1. 

20.43 Applicant’s operations have been sufficiently regular, as op- 
posed to spasmodic, to entitle him to grandfather rights as transporter of 
wool. In accordance with practice established in 83 M. C. C. 603, no dis- 
tinction is made between past shipments of imported wool, wool tops and 
noils, or wool waste. MC-118026, Wm. C. Woodard Com. Car. Grandfather 
App., 4-12-61, Div. 1. 


21. Nature & Extent of Operations 


21.0 Generally 
21.00 Interpretation 


21.00 Informal opinion from Commission’s Bureau of Motor Carriers 
is not binding upon Commission and carrier seeking interpretation of pro- 
vision in its certificate, meaning of which is obscure, might be excused for 
continuing questionable operation until decision of Commission is obtained 
concerning its lawfulness. MC-35439, Sub 5, Sample Truck Line Ext.— 
Nettleton (Miss.) (embraced in MC-C-2681), 4-17-61, Div. 1. 


21.02 Duplication—Generally 


21.02 Authority granted herein, to extent it duplicates any now held 
by applicant, shall not be construed as conferring more than a single 
operating right. MC-109826, Sub 74, C & D Transp. Co. Inc. Ext.—Frozen 
Duets, .... B. ©. 6. ... i S005, ‘We. 1. 

21.02 Authority herein granted, to extent it duplicates any authority 
now held by applicant, will not be construed as conferring more than one 
operating right. MC-42487, Sub 383, Consolidated Freightways, Inc. (now 
retitled Consolidated Freightways Corp. of Del.) Com. Car. Grandfather App., 

.. M.-C. C. ...., 8-24-61, Div. 1. 


21.02 Authority granted herein, to extent it duplicates any now held 
by applicant, shall not be construed as conferring more than one operating 
right. MC-111159, Sub 83, Miller Transporters Ltd. Ext.—Urea, 

M. C. C. ...., 3-89-61, Div. 1. 


21.02 Insofar as authority granted herein duplicates any authority 
held by applicant it is to be construed as conferring but one operating right. 
MC-117119, Sub 12, Willis Shaw Frozen Exp. Inc. Ext.—Tenn., Ala. & Ga., 
4-19-61, Div. 1. 


21.1 Type of Operation 


21.19 Brokers 


21.19 Applicant’s supporting carriers of general commodities do not 
propose to pay applicant any commissions, but expect shippers to pay appli- 
cant for his services which, incidentally, unless accompanied by independent 
selection of transporting carrier, are not brokerage services. Compare 67 
M. C. C. 305, 317. MC-12734, C. A. Leonard Broker App., .... M. C. C. 
~..., 4-14-61, Div. 1. 
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21.2 Dual Operations 
21.21 Public & Private 


21.21 Applicant is engaged in buying and selling of grain, and no 
showing is made that it intends to discontinue such operation. In view of 
applicant’s various business activities, authority granted herein will be 
made subject to conditions that applicant keep separate its transportation 
operations from its other business activities and maintain separate accounts 
and records. MC-119630, Sub 8, Van Tassel, Inc. Ext.—Fertilizer Com- 
pounds, 4-3-61, Div. 1. 

21.21 Grant of authority herein will be conditioned upon applicant’s 
conducting his for-hire operation separately from his other operations. 
MC-118964, Fred Wells Com. Car. App., 4-17-61, Div. 1. 


21.22 Common & Contract 


21.22 It appears that there will not be opportunity afforded for dis- 
criminatory practices resulting from holding by applicant of certificate here- 
in granted and permits heretofore issued to it, since shippers to be served 
in interstate commerce, equipment used, and routes involved, differ in each 
instance. MC-41116, Sub 4, L. M. Fogleman Ext.—Anse LaButte, La., 
4-17-61, Div. 1. 


21.22 It does not appear that there will be opportunity afforded for 
discriminatory practices resulting from holding by applicant of certificate 
herein granted and permits heretofore issued to it in MC-115036 and sub- 
numbers thereunder since commodities to be transported and shippers to be 
served, differ in each instance. Accordingly, holding by applicant of certifi- 
cate herein granted and of permits now held by it will be consistent with 
public interest and National Transportation Policy. MC-119630, Sub 3, Van 
Tassel, Inc. Ext.—Fertilizer Compounds, 4-3-61, Div. 1. 


21.22 Congress, by enacting sec. 210 of Act, intended to preclude any 
opportunity for discrimination. Approval of dual operations at this time 
should not be construed as any waiver of Commission’s right to reconsider 
this issue at any future date should present facts change so as to bring about 
opportunity for improper discrimination or preference. MO-104877, Sub 18, 
Willett Transports, Inc. Conversion Proceeding, 4-12-61, Div. 1. 

21.22 Grant herein to extent recommended would not lead to kind of 
discrimination contemplated by sec. 210 of Act. Commodities involved here 
are different from those transported by applicant as contract carrier. But 
most significantly, only destination which applicant is authorized to serve 
as contract carrier is Lebanon, Tennessee, and that point will not be served 
by him as either an origin or a destination point under rights recommended. 
Commission is also mindful of fact that it would here be authorizing con- 
tinuance of an established business, not institution of a new practice. 
MC-118026, Wm. C. Woodard Com. Car. Grandfather App., 4-12-61, Div. 1. 


21.5 Points Authorized 
21.50 Generally 


21.50 Inasmuch as service to and from points in Alaska and Hawaii 
would be substantially different in kind from that to and from points in 
other western States, these points will not be included in any grant herein. 
MC-116073, Sub 4, J. C. Barrett Ext.—Ironwood, Mich., .... M. C. C 
4-21-61, Div. 1. 


21.50 Principle of interpretation here is simple and well established; 
namely, where regular route carrier’s certificate states that service may be 
performed at certain intermediate points, no service may be performed at 
other. intermediate point not named. MC-85489, Sub 5, Sample Truck Line 
Ext.—Nettleton (Miss.) (embraced in MC-C-2681), 4-17-61, Div. 1. 
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21.52 ‘“Non-Rail’’ Points 


21.52 Parties agreed to amend application by imposing restriction 
against any transportation to and from points on rail lines of Bangor and 
Aroostook R. Co. Because service of a railroad may change, such restriction 
has been considered indefinite and has been rejected in a number of prior 
cases. Compare 47 M. C. C. 221, and 68 M. C. C. 603. Counsel for both 
parties are to a degree charged with knowledge of Commission’s prior de- 
cisions and must be deemed to have acted with knowledge thereof in with- 
drawing from this proceeding. Restriction will not be imposed. MC-115757, 
Sub 22, Bulk Mtr. Transport, Inc.—Ext.—Several States, 3-20-61, Div. 1. 


21.54 Specified Plants 


21.54 Inasmuch as application as filed requested that service at Oak- 
dale be limited to plant-site of supporting shipper, plant-site restriction will 
be retained in findings. MC-119999, Ali Trucking Com. Car. App., 3-31-61, 
Div. 1. 


21.54 Commission is reluctant to restrict common-carrier service to 
plant-site origins unless compelling reasons which are not here present, are 
shown to exist requiring imposition of such restrictions in public interest. 
MC-119630, Sub 3, Van Tassel, Inc. Ext.—Fertilizer Compounds, 4-3-61, 
Div. 1. 


21.7 Service Authorized 
21.72 Kind of Shipment 


21.72 Articles now manufactured by supporting shipper can and will 
be transported by applicants without use of any special equipment. However, 
commodities such as concrete pipe or pipemaking equipment could well 
attain such size and weight that they could be transported only by motor 
carrier able to furnish some form of special equipment such as low-boy 
trailers or trailers equipped with cranes or winches. Although shipper may 
not be manufacturing items of this size at present, there is no apparent 
reason why it might not do so in future. As for commodities such as these, 
proposed restriction against transportation of commodities requiring special 
equipment is appropriate and should be imposed. MC-119999, Ali Trucking 
Com. Car. App., 3-31-61, Div. 1. 


21.72 No authority is required for transportation of pallets, con- 
tainers and other incidental facilities used in transportation of other com- 
modities. See 82 M. C. C. 677. MC-78062, Sub 38, Beatty Mtr. Exp. Inc. 
Ext.—Cumberland, Md., 4-18-61, Div. 1. 


21.72 Authority to transport rejected shipments of cement on return 
has not been specifically granted since authority to perform such movement 
is included within grant of outbound authority. 48 M. C. C. 199. MO-1174389, 
Sub 5, Bulk Transport, Inc. Ext.—Demopolis, Ala., 4-12-61, Div. 1. 


21.72 C & H Jeffries, Home, Rose, and Ligon hold authority to trans- 
port commodities, transportation of which by reason of size or weight re- 
quire use of special equipment (so-called ‘“heavy-hauler’’ authority); and 
are thereby authorized to transport all of machines described by Curtiss- 
Wright. These include (1) machines listed in footnote 4, each of which 
weighs in excess of 15,000 pounds and may be transported by heavy-haulers, 
under tests enunciated in 79 M. C. C. 285, and attachments and replacement 
parts named in footnote 5, specific authority for transportation of which is 
not required since evidence does not indicate that these items will move 
other than in connection with and as part of movement of basic machines 
to which they are to be attached at destination. Compare 48 M. C. C. 199. 
MC-29886, Sub 122, Dallas & Mavis Fwdg. Co. Inc. Ext.—South Bend, Ind., 

, 4-17-61. Div. 1. 
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21.72 Although service performed under commodity descriptions 
“heavy machinery’ and “commodities the transportation of which because 
of size or weight requires the use of special equipment” is similar in that 
equipment normally used is heavy-hauler equipment, descriptions are not 
identical. Limitation ‘“‘machinery” imposes commodity restriction not other- 
wise placed upon those carriers authorized to transport commodities re- 
quiring use of special equipment or perform special accessorial services not 
ordinarily provided by carriers of general freight. 63 M. C. C. 753. MO- 
111545, Sub 31, Home Transp. Co. Inc. Ext.—Removal Marietta Gateway, 

- M. C. C. ...., 3-24-61, Div. 1. 


21.77 Auxiliary & Supplemental Rail Service 


21.77 Proposed operations restricted to shipments having an immedi- 
ately prior movement by rail, as this is only type of service for which public 
need is shown. MO-115757, Sub 22, Bulk Mtr. Transport, Inc.—Ext.— 
Several States, 3-30-61, Div. 1. 

21.77 Unless “special or unusual circumstances” have been shown 
to exist, which proof has not been submitted herein, grant of unrestricted 
motor carrier authority could not be justified. Compare 364 U. S. 1. 

With some variation, restrictions usually imposed on operating rights 
of a rail-affiliated motor carrier, whether authority is acquired pursuant 
to a proceeding under sec. 207 or one under sec. 5, in order to assure that 
service rendered thereunder shall be limited to one truly auxiliary to, and 
supplemental of, rail service of its parent, are five in number. Generally, 
they provide that (1) service performed by motor carrier shall be limited 
to that which is auxiliary to or supplemental of, rail service of parent, (2) 
carrier shall not serve any point not a station on rail lines of parent, (3) 
no service shall be rendered between, or through, or to, or from, more than 
one of certain specified keypoints, or, in alternative, that shipments handled 
by motor carrier shall have prior or subsequent movement by rail, (4) all 
contracts between rail carrier and motor carrier shall be reported to Com- 
mission for its consideration, and (5) Commission may impose such further 
conditions in future that it may find necessary to assure that service of 
motor carrier is one truly auxiliary to, or supplemental of, rail service of 
its parent. 

It is clear that an auxiliary and supplemental restriction requires that 
traffic handled by motor carrier affiliate of a railroad move on rail rates 
and on rail billing, and that it precludes interline of traffic with other motor 
carriers. 41 M. C. C. 721 (1943). However, it does not otherwise pre- 
clude affiliate from rendering a motor carrier service from and to all points 
involved. 47 M. C. C. 791 (1948). MOC-F-6457, Santa Fe Trail Transp. 
Co.—Pur.—Meddock Truck Line, .... M. C. C. ...., 3-28-61, Div. 4. 


21.78 Substituted Service 


21.78 In order to assure that substituted motor-carrier service of 
Transportation will be truly auxiliary to, or supplemental of, rail service 
of Santa Fe, to preserve inherent advantage of independent motor-carrier 
service, and to avoid undue restraint of competition, it is necessary that 
either a key-point or prior-or-subsequent railhaul restriction be imposed. 
In either form, such restriction would supplement and insure effectiveness 
of general conditions which require that substituted service be performed on 
rail billing at rail rates and only between those points served by railroad. 
83 M. C. C. 79. 


Considering area involved, any restriction requiring that traffic handled 
by Transportation have a prior or subsequent railhaul would affect efficiency 
and economy of service which it seeks to render. Alternative of imposing 
key-point restriction is better solution. MCO-F-6457, Santa Fe Trail Transp. 
Co.—Pur.—Meddock Truck Line, .... M. C. C. ...., 3-28-61, Div. 4. 
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21.8 Conversion of Operation 
21.81 Contract to Common 


21.81 Where possibility of tacking separately stated operating rights 
exists, restriction against such joinder should be imposed in all certificates 
issued pursuant to sec. 212(c) conversion proceedings. 81 M. C. C. 561. 
MC-104377, Sub 13, Willett Transports, Inc. Conversion Proceeding, 4-12-61, 
Div. 1. 


21.83 Registered to Certificated 


21.83 In view of conclusion to deny extension sought by Robinson 
between Elizabethton and Boone, and to deny sec. 5 application, authority 
sought in remaining portion of sec. 207 application, i.e., conversion of Robin- 
son’s proviso operations to certificated authority must, as consequence 
thereof, also be denied. 53 M. C. C. 672, MC-F-7089, Rocket Transport, Inc. 
—Pur.—Bush Transfer, Inc., .... M. C. C. , 4-3-61, Div. 3. 


22. Commodity Authority 
22.0 Generally 


22.00 Intended Use 


22.00 So-called intended use doctrine was not established by C & H 
decision, 62 M. C. C. 586; rather it was, at time of that decision, a well 
established test for construing operating authorities. See 61 M. C. C. 666; 
51 M. C. C. 103; and 49 M. C. C. 607. To overrule C & H case here would 
not only require Commission to ignore completely limiting word ‘“con- 
tractors”’ in Mayfield’s certificate, but would mean abandonment of precedent 
long relied upon by motor-carrier industry, and gratuitous expansion of 
operating rights of carriers holding similar authority. MC-108926, Sub 8, 
W. T. Mayfield Sons Trucking Co.—Interpretations, .... M. C. C. ...., 
4-10-61, Div. 1. 


22.01 Interpretation 


22.01 Term “fresh or frozen foods and foodstuffs” is sufficiently broad 
in meaning to embrace (a) all fresh or frozen packinghouse products item- 
ized in Appendix I to report in 61 M. C. C. 209, Descriptions, that are for 
human consumption and (b) all fresh or frozen seafood and fresh fruits and 
vegetables when moving in mixed shipments with commodities subject to 
permit or certificate requirements of Act. MC-109326, Sub 74, C & D 
Transp. Co. Inc. Ext.—Frozen Foods, .... M. C. C. ...., 4-7-61, Div. 1. 


22.01 Section 208(a) of Act requires that certificates issued under 
sections 206 and 207 specify service to be rendered thereunder. When this 
is done in clear and unequivocal language it is neither necessary nor proper 
to go beyond certificate and determine operations conducted either prior or 
subsequent to time authority was granted. 


Petitioner under authority to transport “metal pig’? may lawfully trans- 
port all virgin or secondary metal which is to be remelted for use. 
MC-113974, Pittsburgh & New Eng. Trucking Co. Modification of Ctfe., 
R » , 4-18-61, Div. 1. 


22.06 Descriptions 


22.06 Qualifying adjectives ‘‘chilled’” and ‘“iced’’ are objectionable 
because of their ambiguity. However, since chilled or iced commodities are 
normally in fresh condition, term ‘“‘fresh’’ will be substituted in lieu of 
“iced” or ‘“‘chilled’’ wherever latter terms appear in authority recommended 
™. — MC-109826, Sub 74, C & D Transp. Co. Inc. Ext.—Frozen Foods, 

« , 4-7-61, Div. 1. 
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22.1 Products of Agriculture 
22.17 Fresh or Frozen Vegetables 


22.17 All frozen vegetables produced by principal packers of country 
are cooked to some extent in that at some point in processing thereof they 
are subjected to application of heat in form of hot water or steam for purpose 
of inactivating certain enzymes. 81 M. C. C. 649. From this it seems 
obvious that authority granted herein should not specify ‘‘frozen uncooked 
vegetables.” MC-42487, Sub 383, Consolidated Freightways, Inc. (not 
—s Consolidated Freightways Corp. of Del.) Com. Car. Grandfather App., 

- ah , 3-24-61, Div. 1. 


22.5 Semi-Processed Material 
22.52 Refined Petroleum & Oils 


22.52 Anhydrous ammonia produced by Grace is petroleum product 
because hydrogen used for its synthesis is obtained from natural gas. It is 
also well settled that nitrogen fertilizer solutions derived from further proc- 
essing of petroleum based anhydrous ammonia are petroleum products. 
Compare 71 M. C. C. 257, 258, and 82 M. C. C. 229, 232. MC-111159, 
Sub 83, Miller Transporters Ltd. Ext.—Urea, .... , 3-29-61, 
Div. 1. 


22.8 Necessaries 
22.82 Canned or Preserved Foods 
22.82 Frozen foods include frozen poultry, therefore, latter will not 


be named in grant of authority. MC-117119, Sub 12, Willis Shaw Frozen 
Exp. Inc. Ext.—Tenn., Ala. & Ga., 4-19-61, Div. 1. 


23. Qualification of Applicant & Providence of Operation 


23.1 + Financial Condition 
23.10 Requisite Proof 


23.10 Net operating profit for preceding 11-month period was $4,287. 
In this connection, it is significant that applicant’s total gross revenues for 
this period were $260,404 as compared to total operating expenses of only 
$203,594; and that its small net profit is substantially accounted for by 
allowance for depreciation of $39,649 taken as a nonoperating expense. 
Although applicant’s financial condition in some respects is not good, con- 
sidering that it is a going concern doing a large volume of business and 
that grant of authority here would in all likelihood aid its operations, doubts 
as to applicant’s financial fitness should be resolved in its favor. MC-115757, 
Sub 22, Bulk Mtr. Transport, Inc.—Ext.—Several States, 3-20-61, Div. 1. 

23.10 McGwinn has not demonstrated his financial fitness, however, 
he should be given chance, if he so desires, to establish his financial fitness. 
Compare 67 M. C. C. 255. MC-110354, Sub 4, V. Kap Trucking, Inc. Ext.— 
Fairport Harbor, Ohio, 3-27-61, Div. 1. 


23.4 Relations with Other Carriers 
23.42 Sec. 5 (2) Approval Necessary 
23.42 Evidence relating to affiliation of applicant’s lessee and Piedmont 
is not sufficiently clear to support a finding with respect to question of un- 
lawful control. But if such control does exist, parties involved are hereby 
advised that it should be terminated unless and until approval has been 


Obtained from Commission. MC-92136, Sub 1, V. L. Renegar—Com. Car. 
App., 4-20-61, Div. 1. 


23.6 Unauthorized Operations 
23.60 Generally 


23.60 Although Murray Shaw was employed by two of four corpora- 
tions organized and controlled by his brother, Philip Shaw, and although 
all four of these corporations and Philip Shaw have engaged in unlawful 
operations of deliberate and flagrant nature, evidence does not support 
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Bureau’s position that Murray Shaw has been an Officer or director of any 
of aforementioned corporations or that he has a voice in their policies. 
Nor does evidence indicate that Philip Shaw, who is employed by applicant 
as a bookkeeper, has any voice in applicant’s management. Consequently, 
past unlawful operations of Philip Shaw and companies controlled by him 
will not be considered as relevant to issue of applicant’s fitness. Applicant 
has shown itself fit to perform proposed operation. MO-118601, Eastern 
Transp. Co. Inc. Cont. Car. App., 4-11-61, Div. 1. 


23.60 Applicant is not authorized to transport this traffic and it is 
admonished to discontinue transportation of such commodities unless and 
until appropriate authority has been obtained therefor. MC-111545, Sub 31, 
rwerw Transp. Co. Inc. Ext.—Removal Marietta Gateway, . . Sb 
3-24-61, Div. 1. 


23.60 Fact that in continuing these violations Shumpert may have 
acted on advice of counsel does not relieve him of responsibility for his acts. 
Although service at Nettleton has ceased, Commission shall, in view of con- 
tinuing temptation for him to serve this point and his failure to heed past 
admonitions, enter cease and desist order in title proceeding. Furthermore, 
his continued flouting of, and apparent indifference to requirements of motor 
carrier regulation makes it impossible to find that he is fit to conduct opera- 
tions proposed in his application proceeding. His application to serve 
Nettleton will, therefore, be denied. MC-35439, Sub 5, Sample Truck Line, 
Ext.—Nettleton (Miss.) (embraced in MC-F-2681), 4-17-61, Div. 1. 


23.62 Good Faith 


23.62 Applicant’s unauthorized operations over 23-year period were 
knowingly and willfully performed and application must be denied. MC- 
119527, Lee Graham Cont. Car. App., 3-27-61, Div. 1. 


23.63 Reformation 


23.63 When a carrier has violated Act, it is in discretion and judgment 
of Commission to determine whether facts presented afford sufficient basis 
for finding that carrier is fit properly to conduct operations for which operat- 
ing authority is sought. In circumstances here present, applicant’s past 
unlawful operations should not continue to constitute bar to grant to him 
of operating rights. Applicant has demonstrated his willingness and ability 
to abide by Commission’s regulations and provisions of Act and certificate 
to extent justified by evidence may - granted. MC-116073, Sub 4, J. C. 
Barrett Ext.—Ironwood, Mich., .... M. C. C. , 4-21-61, Div. 1. 


23.8 Utilization of Authority 


ae | 


23.80 Generally 


23.80 No evidence of record found to support contention that applicant 
is unable to exercise control over its operations because, in addition to its 
Own equipment, it uses equipment leased from and operated by owners in 
conduct of its operations. Accordingly, applicant is fit and able, financially 
and otherwise, properly to perferm proposed operations. MC-116205, Sub 9, 
Jenkins Truck Line, Inc. Ext.—Several States, 4-17-61, Div. 1. 


24. Need for Proposed Operation 


24.0 Generally 
24.01 Requisite Proof 


24.01 Consignee has specified what common carrier service is to be 
used, and all shipments transported by IRCD for Buckeye were at direction 
of, and freight charges thereon were paid by, consignee. Without support 
of this consignee which controls traffic, there is no showing that proposed 
service would be used if authorized. Denied. MOC-119348, Wm. W. Britton 
Cont. Car. App., 4-10-61, Div. 1. 
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24.01 Burden of proof rests upon applicant to show that need exists 
for proposed service, and such need cannot be met adequately by existing 
carriers. MC-119854, L. Wm. Coppock Com. Car. App., 3-28-61, Div. 1. 

24.01 In an application proceeding under sec. 207 of Act, it is incum- 
bent upon applicant to demonstrate by convincing evidence not only that its 
proposed operation is of type capable of performing satisfactory service for 
shipping public, but also that service of existing carriers is not adequate to 
meet shippers’ reasonable transportation requirements. MC-113908, Sub 53, 
Erickson Transport Corp. Ext.—Citrus Juices—Frostproof, Fia., 4-18-61, 
Div. 1. 


24.01 To be entitled to a certificate, applicant must show that its 
proposed operation is required by public convenience and necessity. 
MC-41116, Sub 4, L. M. Fogleman Ext.—Anse LaButte, La., 4-17-61, Div. 1. 


24.01 Before granting authority to engage in interstate for-hire opera- 
tions, Commission must find, among other things, that an applicant is fit 
properly to conduct proposed service. MC-119527, Lee Graham Cont. Car. 
App., 3-27-61, Div. 1. 

24.01 Burden of proof is upon applicant and, in view of its failure 
to show that transportation of commodities listed in its abstracts are within 
its pertinent outstanding authority, Commission is unable to find that it is 
an effective competitor as to substantially all of its authorized commodities 
between substantially all of points in those States for which it seeks authority 
to eliminate gateway. Accordingly, applications must be denied. MC-111545, 
Sub 31, Home Transp. Co. Inc. Ext.—Removal Marietta Gateway, 

Mm. ©. G. «2009 Gomeres, Ue. 1. 


24.01 With respect to applications under sec. 207, Commission is re- 
quired to find that proposed service is required by public convenience and 
necessity. MC-F-6457, Sante Fe Trail Transp. Co.—Pur.—Meddock Truck 
Idne, .... M. C. C. ...., 3-28-61, Div. 4. 


24.01 Burden is upon an applicant to establish that new operation will 
serve useful purpose, responsive to public demand or need; that this purpose 
cannot or will not be served as well by existing carriers; and that granting 
of application will not endanger or impair operations of existing carriers 
contrary to public interest. MC-1096387, Sub 166, Southern Tank Lines, Inc. 
Ext.—Locks Project (Ohio), 4-5-61, Div. 1. 

24.01 Burden of proof is upon applicant seeking certificate to establish 
that proposed service is or will be required by present or future public con- 
venience and necessity. MC-531, Sub 101, Younger Bros. Inc. Ext.— 
Petroleum Oils, 3-30-61, Div. 1. 


24.02 Brokerage 


24.02 Applicant has failed to sustain his burden of proving that pro- 
posed service would be consistent with public interest and National Trans- 
portation Policy. 53 M. C. C. 730. MC-12734, C. A. Leonard Broker App., 
o0ss, Me ie Ge 200 cs SE, ee be 


24.08 Contract Carriage 


24.03 Section 209(b) of Act, as amended, requires Commission to con- 
sider number of shippers to be served by applicant, nature of proposed 
service, effect granting of permit would have upon services of protesting 
carriers, effect that denial of application would have upon applicant and 
its supporting shipper, and changing character of shipper’s requirements. 
MC-119348, Wm. W. Britton Cont. Car. App., 4-10-61, Div. 1. 


24.04 Parallel State Authority 


24.04 Applicant has recently been authorized by State of Florida to 
conduct an intrastate operation identical with interstate operation proposed 
here. It is apparent, therefore, that its equipment, regardless of result here, 
will operate over considered routes in substantial competition with Grey- 
hound on intrastate traffic. MC-74761, Sub 8, Tamiami Trail 
Ext.—Jacksonville—Canal Point, Fla., .... M. C. C 


, Inc. 
S Sec ep S886, Div. 1. 
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24.06 Registered Truck Operation: 


24.06 Mere preference for certificate in lieu of registration will not 
support grant of authority, particularly when there is no showing that any 
benefit would accrue to public. 53 M. C. C. 672. MC-92136, Sub 1, V. L. 
Renegar—Com. Car. App., 4-20-61, Div. 1. 


24.1 Patron Need 





24.10 Requisite Proof 


24.10 Although specific customers who require motor service were not 
named, shipper’s past experience with respect to its limited distribution area 
affords reasonable guide as to needs in its expanded distribution area. 
MC-110354, Sub 4, V. Kap Trucking Inc. Ext.—Fairport Harbor, Ohio, 
3-27-61, Div. 1. 


24.10 Potential need for proposed service may be established by show- 
ing that supporting shipper has some definite plans upon which it can 
reasonably be found that commodity sought to be transported will move in 
future. 67 M.C. C. 252, 253. Shipper has customers in affected destination 
territory, ships its products to these customers, and is presently manufac- 
turing large volume of urea which is expected to increase in near future. 
While evidence as to precise location of customers is somewhat general, 
proof of future need for service must necessarily be less certain and ee ry 
than proof of existing need. MC-111159, Sub 83, Miller Transporters Ltd. 
Ext.—Urea, .... M. C. C. ...., 3-29-61, Div. 1. 


24.10 Shipper support is to be accorded weight in selection of an 
applicant, however, direct evidence of such preference from supporting 
shipper should be of record. Compare 81 M. C. C. 291, 305. MC-1038880, 
Sub 206, Producers Transport, Inc. Ext.—Crossville, Ill., .... M.C.C....., 
3-24-61, Commission. 


24.10 Analysis shows that not one supporting witness testified with 
respect to transportation needs or requirements of their principals between 
points of Elizabethton and Boone. It is therefore most evident that need 
for additional motor carrier service between these points has not been estab- 
lished. MC-F-7089, Rocket Transport, Inc.—Pur.—Bush Transfer, Inc., 
ot wt EE C.K ei, Sa, Ee, B. 


24.10 alia have no commitments to supply any prospective cus- 
tomers, and have made no showing that there is a positive customer demand 
for their products in Mexico. 


Extent to which shippers require proposed service is highly indefinite 
and speculative. No definite showing is made that shippers have a present 
or reasonably certain future need for any transportation service or that they 
would use proposed service if authorized. Denied. MC-108941, Sub 44, 
F. N. Rumbley Co. Ext.—Calexico, Calif., 4-3-61, Div. 1. 


24.10 As to remaining destination States involved, shipper’s testimony 
is generalized and indefinite regarding locations of any of stations to which 
service may be required. In absence of convincing evidence that shipper 
has need for service to points involved, or that its reasonable transportation 
requirements cannot be met by existing carriers, grant of application is not 
warranted. MOC-531, Sub 101, Younger Bros. Inc. Ext.—Petroleum 
3-30-61, Div. 1. 


24.11 Preference or Desire 





24.11 Shippers’ support of application is predicated principally on their 
desire for another carrier’s service in event it may be needed and, while an 
additional carrier would undoubtedly benefit shippers, it is no basis for 
finding that public convenience and necessity require proposed operation. 
MC-107913, Sub 6, F & W Exp. Inc. Ext.—Nashville, Tenn., 3-31-61, Div. 1. 


JUNE, 1961 





24.13 Use of Existing Carriers 


24.13 Shippers were not familiar in all instances with motor carrier 
service available, and, in other instances, they have not made use of existing 
carriers which have solicited them for specific traffic involved here. Denied. 
MC-88300, Sub 23, Dixie Transport Co.—Fia., 4-18-61, Div. 1. 

24.13 Until service now authorized has been tested, Commission cannot 
justifiably find need for additional service to points in Alabama and Missis- 
sippi. MC-41116, Sub 4, L. M. Fogleman Ext.—Anse LaButte, La., 4-17-61, 
Div. 1. 


24.13 Until transportation facilities now authorized have been fully 
tested, Commission cannot justifiably find that evidence is sufficient to war- 
rant establishment of new competitive service. MC-119875, Sub 1, R. N. 
Hines Ext.—Malt Beverages, 4-19-61, Div. 1. 


24.13 Those supporting application have occasional need for trans- 
portation of heavy machinery and construction equipment which is not, when 
transported, intended for use by contractors. There is no showing, however, 
that existing carriers cannot fully meet that need or even, in most instances, 
that services of such carriers have been tried. Therefore, there is no justi- 
fication for modifying Mayfield’s present authority to allow it to transport 
machinery and equipment when moving under such circumstances or for 
granting application. MC-108926, Sub 8, W. T. Mayfield Sons Trucking Co. 
—Interpretations, .... M. C. C. , 4-10-61, Div. 1. 

24.13 Although existing carriers can collectively serve approximately 
one-half of proposed territory, shipper has not utilized such services to any 
material extent, nor has it made adequate investigation to determine whether 
or not service is now available to involved States. Denied 
101, Younger Bros. Inc. Ext.—Petroleum Oils, 3-30-61, Div. 1. 


24.14 Proximity of Carrier Terminals 


24.14 Protestants offer an abundance of service and solicit charter 
traffic in origin area. As all points in three origin counties are within 
50 miles of St. Louis metropolitan area, there is no significant service advan- 
tage in fact that applicant is locally domiciled. Denied. MC-119982, 
O’Fallon-Belleville Coach Co. Inc.—Charter Operations, 4-12-61, Div. 1. 


24.17 Patronage of Unauthorized Operation 


24.17 Unauthorized shipments are of no probative value in determina- 
tion of applicant’s competitive standing in its operation through gateway. 
MC-111545, Sub 31, Home Transp. Co. Inc. Ext.—Removal Marietta Gateway, 

Yh ie , 3-24-61, Div. 1. 


24.3 Rates, Charges & Tariff Privileges 
24.30 Generally 


24.30 Cost of transportation generally is not proper consideration in a 
sec. 207 proceeding except insofar as it may be shown that existing rates 
constitute in effect an embargo on traffic. MC-113908, Sub 53, Erickson 
Transport Corp. Ext.—Citrus Juices—Frostproof, Fla., 4-18-61, Div. 1. 


24.4 Adequacy of Facilities 
24.42 Motor Truck Equipment 


24.42 Shipper has utilized numerous other motor carriers in effort to 
Obtain satisfactory service, but their services, because of excessive transit 
time and lack of appropriate equipment, did not meet shipper’s reasonable 
transportation needs. Granted. MC-119689, Sub 3, Brown Bros. Exp. Inc. 
Ext.—Sunbury, Pa., 4-12-61, Div. 1. 


24.44 Tank-Truck Equipment 


24.44 Even during slack season for fertilizer, if past experience is any 
criterion, Miller will at times be unable to provide service due to equipment 
shortages. In circumstances, Reichhold is entitled to service of additional 
carrier. MC-106400, Sub 25, Kaw ‘Transport Co. Ext.—Chemicals, 3-31-61, 
Div. 1. 


1, 





I. C. C. PRACTITIONERS’ JOURNAL 





24.5 Adequate Amount of Service 
24.52 Peak Traffic 


24.52 Peak seasons in fertilizer traffic explain some (though not all) 
of Miller’s failures to provide service. However, this does not justify neglect 
accorded requirements of shippers and receivers of commodities other than 
fertilizer. Producer and users of synthetic resins should not be dependent 
for transportation upon vicissitudes of fertilizer business. MO-1 
Sub 25, Kaw Transport Co. Ext.—Chemicals, 3-31-61, Div. 1. 

24.53 Railroad 


24.53 Rail service is available and will continue to be utilized by 
shippers, however, such service is not adequate to meet entire needs of 
shippers, particularly insofar as some require an expedited service to trans- 
port small rush shipments to points not on rail sidings. MC-87281, Sub 138, 
Bay & Bay Transfer Co., Inc. Ext.—Foundry Limestone, 4-24-61, Div. 1. 

24.53 Approximately 70 percent of shipper’s dealers are not located 
on rail sidings or do not have adequate facilities to accept rail shipments. 
MC-116205, Sub 9, Jenkins Truck Line, Inc. Ext.—Several States, 4-17-61, 
Div. 1. 


24.53 Rail service is unsatisfactory because many of Grace’s customers 
lack facilities to accommodate tank-carload quantities. MO-111159, Sub 88, 
Miller Transporters Ltd. Ext.—Urea, .... M. C. C. , 3-29-61, Div. 1. 


24.53 Rail service clearly cannot handle involved traffic from off-rail 
points. MC-7746, Sub 108, United Truck Lines, Inc. Ext.—Grays Harbor 
(Wash.), 3-29-61, Div. 1. 


24.55 Motor Truck—Common Carrier 


24.55 Single and joint-line service is available to most of area de- 
scribed, and there is no convincing evidence of record to show that such 
service is not responsive to shippers’ reasonable transportation requirements. 
Denied. MC-7670, Sub 1, W. H. Boswell Ext.—Little Rock, Ark., 4-10-61, 
i. 2. 


24.55 Admittedly, shipper utilizes services of F & K, and finds such 
service satisfactory. Traffic requirements of supporting shipper are not 
shown to be sufficient to warrant authorizing additional service. Denied. 
MC-119854, L. Wm. Coppock Com. Car. App., 3-28-61, Div. 1. 


24.55 Since existing carriers are willing and able to enter into through- 
trailer agreements with applicant for movement of traffic to and from points 
in Alaska, denial of application will not inflict any hardship on shipping 
public and will not materially detract from applicant’s ability to provide 
service to and from Alaska points. Denied. MC-65802, Sub 17, Lynden 
Transfer Inc. Ext.—Portland (Oreg.), 3-28-61, Div. 1. 


24.55 As concerns existing carriers, Ace’s failure to file petition for 
reconsideration affords some indication that it is not interested in providing 
bulk service and will not be greatly affected by grant of authority made in 
prior report. MOC-111159, Sub 83, Miller Transporters Ltd. Ext.—Urea, 
ere SF , 3-29-61, Div. 1. 

24.55 While there is some complaint as to existing motor carrier 
service between Boone and points in Tennessee, evidence adduced clearly 
is insufficient to warrant conclusion that existing service between such areas 
is inadequate. MC-F-7089, Rocket Transport, Inc.—Pur.—Bush Transfer, 
Bey... ECC. , 4-3-61, Div. 3. 


24.6 Adiaiiin Quality of Service 
24.66 Industrial Manufactures 


24.66 Evidence adduced by Moline Paint reflects repetitive pattern of 
complaints and continuing dissatisfaction with Miller’s service. It is re- 
luctant to rely upon such service and has informed Witte that it will cease 
to order involved commodities from Burlington unless it is provided with 
more efficient motor carrier service. Clearly potential loss of customer which 
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purchases large quantities of its product would seriously impair Witte’s 
competitive position. Concluded that Miller’s service as a whole is not 
reasonably adequate to handle involved traffic, and that probable improve- 
ment in service and need therefor are sufficiently strong to warrant grant of 
application to extent shown in findings. MC-107496, Sub 160, Ruan Trans- 
port Corp. Ext.—Burlington, Iowa, 4-7-61, Div. 1. 
24.67 Machinery, Equipment, Implements & Appliances 

24.67 Considering evidence of uncertain and delayed service on part 
of protestants, it would place undue burden on shippers and impede develop- 


ment of their businesses to deny these applications. MC-1160738, Sub 4, 
J. C. Barrett Ext.—Ironwood, Mich., .... M. C. C. , 4-21-61, Div. 1. 


24.68 Necessaries 


24.68 Mutrie has had ample opportunity to demonstrate its ability to 
handle traffic and offers no valid excuse for consistently unsatisfactory service 
it afforded Armour. Attribution of some of its delays to seasonal factors 
is uncorroborated by any specific evidence and consequently must be re- 
garded as self-serving. MC-87523, Sub 76, Frank Cosgrove Transp. 
Ext.—Liquid Lard, .... M. C. C. , 3-24-61, Commission. 

24.68 Shipper’s announced requirement of 40-hour service probably is 
unrealistic as standard for determining adequate service, though it appar- 
ently is achievable in many instances. MC-113908, Sub 58, Erickson Trans- 
port Corp. Ext.—Citrus Juices—Frostproof, Fla., 4-18-61, Div. 1. 


24.7 Single-Line Service 


24.72 Coordination 


24.72 Transportation of Plasteel’s commodities from its plant to 
erection sites requires close coordination as to delivery and construction 
schedules. Lack of timely pickup and delivery service results in costly losses 
to shipper, and causes inconveniences to other contractors at construction 
projects. MC-78062, Sub 40, Beatty Mtr. Exp. Inc. Ext.—Washington, Pa., 
4-11-61, Div. 1. 

24.72 Applicant has not demonstrated workability of its proposed 
interchange operation at Esso’s terminals with interstate motor carriers, 
some protestants herein, even if authority sought should be granted. It is 
clear that no definite agreements of this nature exist and that their existence 
is prerequisite to feasibility of applicant’s proposed operation. MC-123067, 
M & M Tank Lines, Inc. Com. Car. App., 4-3-61, Div. 1. 


24.77 Scheduled Operation 


24.77 As part of shipping public, those supporting application are en- 
titled to motor common carrier service reasonably adequate to meet their 
demands, and those of their customers. Joint-line service is available from 
Lake Charles to several points through facilities of Cameron Freight Lines, 
Inc., but shippers are dissatisfied because they encounter frequent delays. 
Therefore, shippers have need for motor service which cannot adequately 
be met by existing carriers. MC-106977, Sub 25, Ryder Truck Lines of La. 
Inc. Ext.—Port Arthur-Abbeville, 3-29-61, Div. 1. 


24.78 Shipper’s Requirements 


24.78 Protestants are authorized to serve only limited parts of terri- 
tory involved. They generally have failed to meet reasonable requirements 
of shipper with respect to furnishing equipment promptly, transporting its 
traffic without delay, and meet delivery times at job sites. MC-78062, 
Sub 40, Beatty Mtr. Exp. Inc. Ext.—Washington, Pa., 4-11-61, Div. 1. 

24.78 Shipments tendered to applicant would consist primarily of 
traffic presently moving by motor carriers in interline service. Such service 
has been unsatisfactory due to delays and shipper’s loss of control over 
shipments. MOC-116205, Sub 9, Jenkins Truck Line, Inc. Ext.—Several 
States, 4-17-61, Div. 1. 
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24.9 Particular Type of Passenger Service 
24.90 Generally 


24.90 In certain circumstances public convenience and necessity can 
require institution of new service to meet specialized requirements of one 
segment of traveling public. In such cases advantages to those who would 
use proposed service must outweigh any disadvantages which might result 
to existing carriers. 18 M. C. C. 755, 776. In instant proceeding, specialized 
requirements of elderly persons residing at Riverside and Santa Ana justify 
institution of proposed service and benefit to such persons outweighs pos- 
sible minor diversion of traffic from existing carriers. MCO-119843, River- 
side Taxicab Co. Com. Car. App., 3-30-61, Div. 1. 


24.94 Race Track Special Operations 


24.94 Supporting witnesses desire direct motor carrier service from 
Philadelphia to two racetracks here involved. This would give them more 
expeditious service than they now have available by rail, and would provide 
direct service, without transfers, which is not now available. Supporting 
public witnesses are entitled to inherent service advantages which motor 
carriers may provide. See 355 U. S. 83; 2 M. C. C. 297, 302. Any detri- 
mental effect upon rail protestants will be more than outweighed by benefit 
to public. MO-3647, Sub 283, Public Service Coordinated Transport Ext.— 
New York & Elmont, N. Y. Racetracks, 4-12-61, Div. 1. 


25. Alternate Routes or Gateways 
25.0 Generally 


25.07 Requisite Proof 


25.07 Essential facts to be determined in proceeding involving elimi- 
nation of gateway, in absence of supporting testimony by shippers or other 
public witnesses, are (1) whether applicant is actually transporting sub- 
stantial volume of traffic from and to points involved by operating in good 
faith through gateway, and, in so operating, is effectively and efficiently 
competing with existing carriers, and (2) whether elimination of gateway 
would enable applicant to institute new or better service or service so dif- 
ferent from that presently provided as to materially improve applicant’s 
competitive position at expense of existing carriers. 


In order to justify grant of authority to eliminate gateway it is also 
necessary for applicant to show that it has transported through gateway sub- 
stantially all of commodities between substantially all points within con- 
sidered States served through such gateway. Compare 79 M. C. C. 685 and 
451. Although it is not necessary for applicant to show substantial move- 
ments of its authorized commodities from and to all points in each State 
authorized to be served through gateway, it is necessary to show that it has 
provided service thereon from and to sufficient number of points within 
those States for which it seeks authority to eliminate gateway to warrant 
conclusion that it has provided substantial service. MO-111545, Subs 31 & 
82, Home Transp. Co. Inc. Ext.—Removal Marietta Gateway, .... M. C. C. 
...., 3-24-61, Div. 1. 


25.07 In considering applications to operate over alternate routes, 
Commission consistently recognizes three concurrent tests, all of which 
must be met before authority may be granted solely on basis of operating 
economy and convenience. They are as follows: (1) Applicant must show 
existing operations between both termini, under appropriate authority, over 
practical and feasible route, (2) applicant must establish that over its 
authorized route it is effective competitor with existing carriers operating 
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between termini, and (3) competitive situation will not be materially 
changed to disadvantage of competitors or in manner which would result in 
what would amount to new service. MC-107912, Sub 10, Murphey Truck 
Line, Inc. Ext.—Grenada, Miss., 3-23-61, Div. 1. 


To Same Effect (3 tests): 
- : amen Sub 17, Admiral Transit, Inc. Ext.—U. 8S. Hwy. 53, 4-21-61, 
:, ae 
25.08 Granted Upon Requisite Showing 
25.08 Alternate Routes Granted by Div. 1: 
Admiral Transit, Inc., MC-77486, Sub 17, U. S. Hwy. 53, 4-21-61. 
Murphey Truck Line, Inc., MC-107912, Sub 10, Grenada, Miss., 3-23-61. 


25.4 Improved or New Service 
25.41 Length of Route 


25.41 Since applicant already offers next morning service between 
Chicago and Duluth and, as proposed route is only 77 miles shorter than 
route presently utilized, grant of this application would not permit applicant 
to provide a service which it cannot now provide or which would be sub- 
stantially different from that now rendered. MC-77486, Sub 17, Admiral 
Transit, Inc. Ext.—U. 8S. Hwy. 53, 4-21-61, Div. 1. 


25.5 Effect Upon Competitive Position 
25.50 Generally 


25.50 In view of circumstances surrounding sale, it would not be 
proper, even should applicant here meet conventional alternate route tests, 
to authorize applicant to compete with purchaser of its former rights be- 


tween Memphis and Grenada, over U. S. Highway 51, unless some over- 
riding circumstances should dictate a result to contrary. There is no sug- 
gestion of such circumstances in this record. Compare 48 M. C. C. 272. 
MCO-107912, Sub 10, Murphey Truck Line, Inc. Ext.—Grenada, Miss., 3-23-61, 
Div. 1. ‘ 


26. Preservation of Sound Transportation Conditions 


26.4 Promote Operating Economy 
26.42 Supplement Rail Service 


26.42 Mere fact that certain operating economies, and efficiencies, in 
transportation of Class A and B explosives, or improvements in existing rail 
service of Santa Fe to and from these points might result is not sufficient 
proof of need for such service. MO-F-6457, Santa Fe Trail Transp. Co.— 
Pur.—Meddock Truck Line, .... M. C. C. ...., 3-28-61, Div. 4. 


26.43 Balance Traffic 


26.43 Carrier holding virtually no backhaul authority, with no facili- 
ties located outside of its present three-State operating area, whose net 
worth is $13,429, and whose current liabilities exceed its current assets by 
$29,912, has not been shown, on this record, to be in position to inaugurate 
and properly perform proposed nationwide operations; and, consequently, 
its application should be denied. MC-29886, Sub 122, Dallas & Mavis Fwdg. 
Co. Inc. Ext.—South Bend, Ind., 4-17-61, Div. 1. 


26.6 Competition 


26.60 Generally 


26.60 While object of fostering competition is not alone enough to 
warrant authorization of competitive interstate service, defects in existing 
services and inequities in effect of monopoly upon various competitive con- 
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necting carriers coupled with this objective, provide sound basis upon which 
to predicate grant of new authority. Compare 46 M. C. C. 55. MC-74761, 
Sub 8, Tamiami Trail Tours, Inc. Ext.—Jacksonville—Canal Point, Fla., 
+004) Be a Ge «60 bp ORG ae oe 


26.7 Effect Upon Other Carriers 
26.71 Rights of Existing Carriers 


26.71 Existing carriers are entitled to demonstrate their ability to 
transport available traffic before new competitive service is authorized; and 
this precept is particularly applicable in situation where, as here, supporting 
shipper has never attempted to discuss its transportation problems with 
existing carriers. MC-29886, Sub 122, Dallas & Mavis Fwdg. Co. Inc. Ext.— 
South Bend, Ind., .... M. C. C. ...., 4-17-61, Div. 1. 

26.71 Existing motor carriers generally are entitled to transport all 
traffic which they can handle efficiently and economically within scope of 
their operating authorities before new competing service may be authorized, 
unless it can be shown that they are unable or unwilling to meet shipping 
public’s reasonable transportation needs within their authorized territories. 
MC-88300, Sub 23, Dixie Transport Co, Ext.—Fla., 4-18-61, Div. 1. 


26.71 Existing carriers are entitled to transport all traffic which they 
can adequately, efficiently and economically handle, without added com- 
petition of new service. MC-117842, Interstate Dstbg. Co. Inc.—Cont. Car. 
App., .... M. C. C. ...., 3-30-61, Div. 1. 

26.71 An existing carrier is entitled to be given a reasonable oppor- 
tunity to provide service before a new service will be authorized. However, 
Safeway evinced no interest in providing considered transportation prior 
to filing of this application. It made no effort to determine whether it is 
authorized to perform such a service. It has been given reasonable oppor- 
tunity to provide service of kind proposed and grant of authority to appli- 
cant is warranted. MC-3647, Sub 288, Public Service Coordinated Trans- 
port Ext.—New York & Elmont, N. Y. Racetracks, 4-12-61, Div. 1. 

26.71 Walker is entitled to opportunity to provide any service re- 
quired from Owensboro to Chattanooga without added competition of appli- 
cants’ proposed service, particularly since record is devoid of any specific 
showing by shipper of need for service to Chattanooga. MOC-109637, Sub 
154, Southern Tank Lines, Inc. Ext.—Owensboro, Ky., 4-10-61, Div. 1. 
26.73 Motor Bus Carriers 


26.73 Both applicant and protestant recognize routes involved to be 
essentially originating or terminating segments rather than connecting links 
in Trailways system. Nonetheless, this application should be considered in 
light of its overall effect upon Trailways system and its member carriers. 
Compare 48 M. C. C. 177. MOC-74761, Sub 8, Tamiami Trail Tours, Inc. 
Ext.—Jacksonville—Canal Point, Fla., .... M. C. C. ...., 4-13-61, Div. 1. 


26.74 Motor Truck Carriers 


26.74 WTM service does not assume proportions of monopoly. WTM 
is a small carrier and at present time has one trailer of miscellaneous 
L.T.L. freight per day from Dyersburg, which is not always filled with 
Dyersburg freight, plus volume shipments in varying amounts. Dyersburg 
traffic accounts for 18 to 20 percent of its total traffic and loss of any sub- 
stantial part of this traffic would result in substantial injury to its opera- 
tions. Service now provided appears to be adequate to meet needs of sup- 
porting shipper. Application denied. MO-1079138, Sub 6, F & W Exp. Inc. 
Ext.—Nashville, Tenn., 3-31-61, Div. 1. 


26.74 Improvements in service are distinctly in public interest where. 
as here, they can be instituted without material adverse effect upon existing 
carriers. 47 M. C. C. 433. MO-F-6457, Santa Fe Trail Transp. Co.—Pur.— 
Meddock Truck Line, .... M. C. C. ...., 3-28-61, Div. 4. 
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26.76 Rail Carriers 


26.76 Since rail protestants will continue to participate in traffic, it 
does not appear that they would be adversely affected by grant of authority 


herein. MO-115757, Sub 22, Bulk Mtr. Transport, Inc.—Ext.—Several 
States, 3-20-61, Div. 1. 


27. Disposition of Applications 


27.2 Motor Bus Operations 
27.21 Granted 


27.21 Applications for New or Extended Motor Bus Operations 
Granted by Div. 1: 


Gray Line, Inc., MC-453, Sub 17, W. Va. Racetracks, 4-10-61. 


Public Service Coordinated Transport, MC-3647, Sub 283, New York & 
Elmont, N. Y. Racetracks, 4-12-61. 


Riverside Taxicab Co., MC-119843, Com. Car. App., 3-30-61. 


Tamiami Trail Tours, Inc., MC-74761, Sub 8, Jacksonville—Canal Point, Fla., 
ee Se or hl 


27.22 Denied 


27.22 Applications for New or Extended Motor Bus Operations Denied 
by Div. 1: 


O’Fallon-Belleville Coach Co. Inc., MC-119932, Charter Operations, 4-12-61. 


Washington, Va. & Md. Coach Co., MC-68167, Sub 35, W. Va., 4-10-61. 
(embraced in MC-453, Sub 17). 


27.3 Motor Truck Common Carrier Operations 


27.31 Granted 
27.31 Applications by Motor Truck Common Carriers for New or Ex- 

tended Operations Granted by Div. 1, unless otherwise stated: 

Ali Trucking, MC-119999, Com. Car. App., 3-31-61. 

Alterman Transport Lines, Inc., MC-107107, Sub 111, Com. Car. Grandfather 
App., 3-29-61. 

Arco Auto Carriers, Inc. MC-52657, Sub 529, South Bend, Ind., .... M. C. C. 
....+, 4-17-61 (embraced in MC-29886, Sub 122). 

Argo-Collier Truck Lines Corp., MC-41404, Sub 17, Com. Car. Grandfather 
App., 3-27-61. 

Barrett, J. C., MC-116073, Subs 4 & 6, Ironwood, Mich., .... M.C.C....., 
4-21-61. 

Bay >. Bey Transfer Co. Inc., MC-87231, Sub 13, Foundry Limestone, 
4-24-61. 

Beatty Mtr. Exp. Inc., MC-78062, Sub 38, Cumberland, Md., 4-18-61. 

Sub 40, Washington, Pa., 4-11-61. 

Brown Bros. Exp. Inc., MC-119689, Sub 3, Sunbury, Pa., 4-12-61. 

Buchholz, Alex & Samuel, MC-117916, Com. Car. Grandfather App., 4-17-61. 

Bulk Mtr. Transport, Inc., MC-115757, Sub 22, Several States, 3-30-61. 

Bulk Transport, Inc., MC-117439, Sub 5, Demopolis, Ala., 4-12-61. 

C &.D Transp. '. Inc., MC-109326, Sub 74, Frozen Foods, .... M. C. C. 

..+, 4-7-61. 

Colonial & Pac. Frigidways, Inc., MC-111138, Sub 14, Com. Car. Grand- 

father App., 4-17-61. 


Consolidated Freightways, Inc. (now retitled Consolidated Freightways 
Corp. of Del.), MC-42487, Sub 383, Com. Car. Grandfather App., .... 
M.C.C. ...., 3-24-61. 
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27.31 Granted (Continued) 


Cosgrove, Frank, Transp. Co. Inc., MC-87523, Sub 76, Liquid Lard, 
M. C. C. , 3-24-61, Commission. 


Dallas & Mavis Fwdg. Co. Inc., MC-29886, Sub 122, South Bend, Ind., 
M. C. C. , 4-17-61. 


Faribo Refrigerated Service, Inc., MC-118092, Com. Car. Grandfather App., 
4-20-61. 

Fogleman, L. M., MC-41116, Sub 4, Anse LaButte, La., 4-17-61. 

Hale Dstbg. Co. Inc., MC-118127, Com. Car. Grandfather App., 3-28-61. 

Jenkins Truck Line, Inc., MC-116205, Sub 9, Several States, 4-17-61. 

Kaw Transport Co., MC-106400, Sub 25, Chemicals, 3-31-61. 

Miller Transporters Ltd., MC-111159, Sub 83, Urea, .... M. C. C. 
3-29-61. 

Producers Transport, Inc., MC-103880, Sub 206, Crossville, Iil., 
M. C. C. , 3-24-61, Commission. 

Ringsby Truck Lines, Inc., MC-52709, Sub 114, Tallows & Greases, 3-23-61. 

Ruan Transport Corp., MC-107496, Sub 160, Burlington, Iowa, 4-7-61. 

Ryder Truck Lines of La. Inc., MC-106977, Sub 25, Port Arthur-Abbeville, 
3-29-61. 

S & S Transp. Inc., MC-98980, Sub 1, Com. Car. Grandfather App., 3-22-61. 


Sample Truck Line, MC-35439, Sub 5, Nettleton (Miss.), 4-17-61 (embraced 
in MC-C-2681). 


Santa Fe Trail Transp. Co., MC-30605, Sub 91, Ariz., Calif., .... M. C. C. 
, 3-28-61, Div. 4 (embraced in MC-F-6457). 

Shaw, Willis, Frozen Exp. Inc., MC-117119, Sub 12, Tenn., Ala. & Ga., 
4-19-61. 

Southern Tank Lines, Inc., MC-109637, Sub 154, Owensboro, Ky., 4-10-61. 

Tynan, W. M. & Co. Inc., MC-117920, Com. Car. Grandfather App., 3-24-61. 

United Truck Lines, Inc., MC-7746, Sub 103, Grays Harbor (Wash.), 
3-29-61. 

Van Tassel, Inc., MC-119630, Sub 3, Fertilizer Compounds, 4-3-61. 

Wando Produce Co., MC-118400, Com. Car. Grandfather App., 4-20-61. 


Warehouse Delivery Service, Inc., MC-114796, Subs 3 & 4, Com. Car. Grand- 
father App., 4-21-61. 


Wells, Fred, MC-118964, Com. Car. App., 4-17-61. 


Willet Co., MC-20697, Sub 31, Conversion Proceeding, 4-12-61 (embraced 
in MC-104377, Sub 13). 


Woodard, Wm. C., MC-118026, Com. Car. Grandfather App., 4-12-61. 
27.32 Denied 


27.32 Application by Motor Truck Common Carriers for New or Ex- 
tended Operations Denied by Div. 1, unless otherwise stated: 
Boswell, W. H., MC-7670, Sub 1, Little Rock, Ark., 4-10-61. 


Burnham Trucking Co. Inc., MC-118912, Subs 2 & 4, 10 & 8 States, ... 
M. C. C. , 4-12-61. 


Collins, E. R., MC-118073, Com. Car. Grandfather App., 4-11-61. 
Coppock, L. Wm., MC-119854, Com. Car. App., 3-28-61. 
Dixie Transport Co., MC-88300, Sub 23, Fla., 4-18-61. 


Erickson Transport Corp., MC-113908, Sub 53, Citrus Juices—Frostproof, 
Fla., 4-18-61. 


F & W Exp. Inc., MC-107913, Sub 6, Nashville, Tenn., 3-31-61. 


nm aaizst 2 weezer 
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27.82 Denied (Continued) 


Hines, R. N., MC-119375, Sub 1, Malt Beverages, 4-19-61. 


Home Transp. Co. Inc., MC-111545, Subs 31 & 32, Remevel Marietta Gate- 
way, Elimination of Gateway, .... M. C. C. 


Interstate Dstbg. Co. Inc., MC-117842, Cont. Car. Ape.. o< 
3-30-61. 
Lynden Transfer Inc., MC-65802, Sub 17, Portland (Oreg.), 3-28-61. 
M & M Oil & Transp. Inc., MC-97264, Sub 21, Petroleum, 4-12-61. 
M & M Tank Lines, Inc., MC-123067, Com. Car. App., 4-3-61. 


Mayfield, W. T., Sons Trucking Co., MC-103926, Sub 9, Removal of Re- 
striction, .... M. C. C. - 


Milk Transport, Inc., MC-113255, Sub 15, Citrus Juices—Frostproof, Fla., 
4-18-61 (embraced in MC-113908, Sub 53). 


Murray, D. L., MC-120234, Sub 1, Ariz., 3-30-61. 
Renegar, V. L., MC-92136, Sub 1, Com. Car. App., 4-20-61. 


Robinson, J. C., MC-110144, Sub 3, Com. Car. App., .... 
4-3-61, Div. 3 (embraced in MC-F-7089). 

Rumbley, F. N., Co., MC-108941, Sub 44, Calexico, Calif., 4-3-61. 

Schmieding, H. C., Produce Co., MC-118106, Com. Car. Grandfather App., 
4-24-61. 

Shumpert, T. R., MC-603, Sub 15, Nettleton (Miss.), 4-17-61 (embraced in 
MC-C-2681). 


Southern Tank Lines, Inc., MC-109637, Sub 158, Crossville, Ill., .. 
M. C. C. ...., 3-24-61, Commission (embraced in MC-103880, Sub 
206). 


Sub 166, Locks Project (Ohio), 4-5-61. 


Taylor Heavy Hauling, Inc., MC-102401, Sub 3, South Bend, Ind., 
M. C. C. 4-17-61 (embraced in MC- 29886, Sub 122). 


Willett Thesinees, Inc., MC-104377, Sub 13, Conversion Proceeding, 4-12-61. 
Younger Bros. Inc., MC-531, Sub 101, Petroleum Oils, 3-30-61. 


27.4 Motor Truck Contract Carrier Operations 
27.41 Granted 


27.41 Applications by Motor Truck Contract Carriers for New or 
Extended Operations Granted by Div. 1: 


Eastern Transp. Co. Inc., MC-118601, Cont. Car. App., 4-11-61. 
Kap, V., Trucking, Inc., MC-110354, Sub 4, Fairport Harbor, Ohio, 3-27-61. 
Snow, R. J. & Son, Inc., MC-119552, Cont. Car. App., 3-22-61. 
27.42 Denied 
27.42 Applications by Motor Truck Contract Carriers for New or 
Extended Operations Denied by Div. 1: 
Britton, Wm. W., MC-119348, Cont. Car. App., 4-10-61. 
Graham, Lee, MC-119527, Cont. Car. App., 3-27-61. 


McGwinn, W. R., MC-2488, Sub 4, Fairport Harbor, Ohio, 3-27-61 (em- 
braced in MC-110354, Sub 4). 


27.7 Brokerage 


27.73 Denied 


27.73 Applications for Brokers’ Licenses Denied by Div. 1: 
Leonard, C. A., MC-12734, Broker App., .... M. C. C. » 4-14-61, 
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28. Transfer, Modification or Revocation 


28.1 Transfer 
28.11 Successor Business Unit 


28.11 Transfer of water-carrier certificate authorized. F. D. 21860, 
Hoffman Towboat Co., A Corp.—Ctfe. Transfer—W. F. Hoffman, dba Hoff- 
man Towboat Co., 3-30-61, The Transfer Board. 


28.3 Revocation 
28.30 Generally 


28.30 Denial of application herein does not mean that operating rights 
of vendors are revoked or that partnership cannot activate operations there- 
under. MC-F-7279, B. E. Richner, Inc.—Pur.—G. D. & Wayne Rust, .... 
M. C. C. ...., 8-27-61, Div. 3. 


29. Abandonment 


29.0 Generally 
29.08 Passenger Train Service 


29.03 Upon investigation, report in support of order of January 23, 
1961, which found that continuance of operation by Southern Pacific Com- 
pany, for period of 1 year, of passenger trains Nos. 27 and 28 and trains 
Nos. 101 and 102 between Oakland, California and Ogden, Utah, on sub- 
stantially same basis and affording substantially same service as was pro- 
vided by those trains prior to September 25, 1960, is required by public 
convenience and necessity and will not unduly burden interstate or foreign 
commerce. F. D. 21255, Southern Pac. Co.—Change of Passenger Service 
bet. Oakland, Calif. & Ogden, Utah, .... I. C. C. ...., 3-27-61, Div. 4. 


29.1 Jurisdiction 


29.10 Generally 


29.10 Existence of private contract for continued service between 
carrier and shipper is not sufficient to prevent abandonment of line, if facts 
so warrant. Power of Congress over interstate commerce is unrestricted by 
obligations of private contracts and Commission’s decision may not be af- 
fected thereby. F. D. 21058, Fort Dodge, D. M. & S. Ry. Co.—Abandon- 
ment bet. Evanston Jctn. & Lehigh, Iowa, 3-30-61, Div. 3. 

29.10 Seaboard’s application which gave rise to present dispute was 
not filed for purpose of seeking, nor did it seek, authority to leave facilities 
at Main Street Station, since such consent was not necessary. F. D. 20423, 
Seaboard A. L. R. Co.—Control, etc.—Richmond T. Ry. Co., .... I. C. C. 
ccee, 4-18-61, Div. 3. 


29.10 Although it is important that railroads effect economies and 
eliminate losses wherever possible, mere existence of losses in a segment of 
a carrier’s operation does not force conclusion that undue burden will be 
imposed if carrier is denied right to effectuate changes in service. Such 
test might be desired for simplicity’s sake, but it may be doubted that pub- 
lic interest would be as well protected. In any event, questions to be re- 
solved under existing statutory test are whether there is substantial and 
continuing public need for service proposed to be changed and whether 
burden created thereby is undue. See 254 I. C. C. 745. If considered opera- 
tions result in financial loss but service provided is definitely required by 
public convenience and necessity, then question is presented whether public 
need for service outweighs burden imposed upon interstate commerce by 
continuation thereof. F. D. 21255, Southern Pac. Co.—Change of Passenger 
Service bet. Oakland, Calif. & Ogden, Utah, .... I. C. C. ...., 3-27-61, 
Div. 4. 
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29.2 When Granted 
29.25 Lack of Need 


29.25 Trains provide transcontinental service and ordinarily pas- 
sengers making use of such service would not be available to appear at 
hearings herein. It, therefore, is not of controlling significance that no 
witnesses appeared in opposition to carrier’s proposal, especially since inter- 
ests of public were fully represented by regulatory bodies of California, 
Nevada and Utah and evidence relating to matters in issue was presented 
by both California and Nevada Commissions. F. D. 21255, Southern Pac. 
Co.—Change of Passenger Service bet. Oakland, Calif. & Ogden, Utah, .... 
I. C. C. ...., 3-27-61, Div. 4. 


29.3 Determination of Earnings 
29.32 Expenses of Involved Line 


29.32 Carrier has included in costs assigned to two sets of trains and 
to consolidated train, maintenance of way and structure expenses, station 
service expenses, general expenses and traffic expenses. None of these ex- 
penses would be eliminated or even reduced to any appreciable degree by 
consolidation here considered. Only those expenses which would be elimi- 
nated by discontinuance or change in service proposed should be included 
in out-of-pocket cost of providing service, and none of expense items enumer- 
ated are properly includable as out-of-pocket costs to be considered in 
proceeding under sec. 13a(1). See 307 1. C. C. 59. F. D. 21255, Southern 
Pac. Co.—Change of Passenger Service bet. Oakland, Calif. & Ogden, Utah, 
oso Be Mi Mes we cicg OTOOe, DO 


29.33 Depreciation 


29.33 Acceptance of estimated salvage value of line as net property 
value in lieu of gross book value minus recorded depreciation is neither 
in accordance with accounting requirements or with accepted accounting 
practices. F. D. 21148, Arkansas & Ozarks Ry. Corp.—Abandonment of 
Entire Line (Ark.-Mo.), 4-7-61, Div. 3. 


29.4 Economic Effect 
29.45 Employees 


29.45 Same conditions imposed as in 257 1. C. C. 700. F. D. 21058, 
Fort Dodge, D. M. & S. Ry. Co.—Abandonment bet. Evanston Jctn. & Lehigh, 
Iowa, 3-30-61, Div. 3. 

To Same Effect: 

F. D. 21374, Chicago, B. & Q. R. Co.—Abandonment bet. Nekoma & 
Woodhull, Dil., 4-6-61, Finance Board No. 3. 

F. D. 21451, Chicago & N. W. Ry. Co.—Abandonment bet. Ceylon & 
Fox Lake, Minn., 4-20-61, Finance Board No. 3. 

F. D. 21470, Illinois C. R. Co.—Abandonment bet. Mitchell Jctn. & 
Royalton, Ill., 4-18-61, Finance Board No. 3. 

F. D. 21889, Ironton R. Co., Lehigh V. R. Co. & Reading Co.—Abandon- 
ment, etc., in Lehigh County, Pa., 3-3-61, Finance Board No. 3. 

F. D. 21420, Michigan C. R. Co. & New York C. R. Co.—Abandonment 
{Pors.)—yYpsilanti Br. (Mich.), 4-18-61, Finance Board No. 3. 

F. D. 21399, Northern Pac. Ry. Co.—Abandonment bet. Belmont & 
Farmington, Wash., 4-7-61, Finance Board No. 3. 

F. D. 21450, Pennsylvania R. Co. & Philadelphia, B. & W. R. Co.— 
Abandonment bet. Columbia City & Churubusco, Ind., 4-20-61, Finance 
Board No. 3. 

29.45 Same conditions imposed as in 257 I. C. C. 177. F. D. 21861, 


Illinois T. R. Co.—Abandonment—Sangamon & Logan Counties, Ill., 4-7-61, 
Finance Board No. 3. 
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29.8 Conditions 
29.81 Sale to New Operator 


29.81 Authority made subject to condition that applicant shall seil 
line or any portion thereof to any responsible person, firm or corporation 
offering, prior to effective date of certificate, to purchase same for continued 
operation (upon approval of Commission) for not less than net salvage 
value of property sought to be acquired. F. D. 21148, Arkansas & Ozarks 
Ry. Corp.—Abandonment of Entire Line (Ark.-Mo.), 4-7-61, Div. 3. 

29.81 Certificate herein will be subject to condition that applicant 
shall sell line, or any portion thereof, to any responsible person, firm, or 
corporation offering, within 35 days from effective date of certificate, to 
purchase same for continued operation for a consideration not less than 
net salvage value of property sought to be acquired. An appropriate appli- 
cation under sec. 1(18) of Act should be filed by any person acquiring any 
portion of line. F. D. 21058, Fort Dodge, D. M. & S. Ry. Co.— Abandonment 
bet. Evanston Jctn. & Lehigh, Iowa, 3-30-61, Div. 3. 


29.9 Disposition of Abandonment Applications 
29.91 Granted 


29.91 Applications by Railroads for Certificates Authorizing Abandon- 
ment Granted by Div. 3, unless otherwise stated: 


Arkansas & Ozarks Ry. Corp., F. D. 21148, Entire Line (Boone & Carroll 
Counties, Ark. & Barry County, Mo.), 4-7-61. 


Chicago, B. & Q. R. Co., F. D. 21374, bet. Nekoma & Woodhull, Ill. (approx. 
6% miles, Henry County), 4-7-61, Finance Board No. 3. 


Chicago & N. W. Ry. Co., F. D. 21451, bet. Ceylon & Fox Lake, Minn. 


(approx. 9 miles, Martin County), 4-20-61, Finance Board No. 3 

Fort Dodge, D. M. & S. Ry. Co., F. D. 21058, bet. Evanston Jctn. & Lehigh, 
Iowa (Webster County), 3-30-61. 

Illinois C. R. Co., F. D. 21470, bet. Mitchell Jctn. & Royalton, Ill. (approx. 
5 miles, Franklin County), 4-18-61, Finance Board No. 3. 

Illinois T. R. Co., F. D. 21361, Sangamon & Logan Counties, Ill., 4-7-61, 
Finance Board No. 3. 

Ironton R. Co., Lehigh V. R. Co. & Reading Co., F. D. 21389, in Lehigh 
County, Pa. (approx. 1 mile), 4-4-61, Finance Board No. 3. 

Michigan C. R. Co. & New York C. R. Co., F. D. 21420 (Pors.), Ypsilanti 
Br. (approx. 30 miles, Jackson, Lenawee, Washtenaw Counties, Mich.), 
4-18-61, Finance Board No. 3. 

Northern Pac. Ry. Co., F. D. 21399, bet. Belmont & Farmington, Wash. 
(approx. 5 miles, Whitman County), 4-7-61, Finance Board No. 3. 
Pennsylvania R. Co. & Philadelphia, B. & W. R. Co., F. D. 21450, bet. 
Columbia City & Churubusco, Ind. (approx. 8 miles, Whiteley County), 

4-20-61, Finance Board No. 3. 


3. FINANCE 
31. Jurisdiction 


31.1 Carriers Subject 
31.10 Generally 


31.10 Since vendee has securities outstanding in excess of $1,000,000, 
issuance of $150,000 note and any other securities would require approval 
under sec. 214. MC-F-7630, Norwalk Truck Lines, Inc.—Pur.—Royal 
Transit, Inc., 3-31-61, Finance Board No. 1. 
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31.4 Loan Guaranty Under Part V of Act 
31.40 Generally 


31.40 Consent to enter into stock purchase trust agreement for certain 


employees denied. F. D. 20429, Boston & M. R. Loan Guaranty, 4-10-61, 
Commission. 


31.40 Financial assistance approved for New Haven under part V 
of Act was fully warranted in order to afford time to States and communities 


served by it to grant to it greatly needed tax and other relief to preserve 
this vitally needed service. 


Application of New York, N. H. & H. R. Co. for loan guaranty under 
part V approved and authorized in part. F. D. 21299, New York, N. H. & 
H. R. Co. Loan Guaranty, .... I. C. C. ...., 3-31-61, Commission. 


31.9 Refunding of Void Issues 
81.90 Generally 
31.90 Issuance of new secured note identical to void note approved. 


F. D. 21550, J. L. S. Transport Corp. Note & Assumption of Obligations, 
4-21-61, Div. 3. 


32. Security Issues 
32.9 Unauthorized Issues 
$2.90 Validity 


32.90 As issuance of securities and assumption exceeded statutory 
exemption provided by sec. 214, they are void. F. D. 21550, J. L. S. Trans- 
port Corp. Note & Assumption of Obligations, 4-21-61, Div. 3. 


33. Purpose of Issue 


33.0 Generally 
38.01 Guaranty of Subsidiary’s Obligation 


33.01 Guaranty of Subsidiary’s Obligations Authorized by Div. 4, un- 
less otherwise stated: 


J. L. S. Transport Corp., Note & Assumpticn of Obligations, F. D. 21550, 
4-21-61, Div. 3. 


33.1 Acquisition of Equipment 
33.12 Equipment Trust Certificates 


33.12 Issue of Equipment Trust Certificates to Acquire Equipment 
Authorized by Div. 4, unless otherwise stated: 
Southern Pac. Co., F. D. 21535, 4-7-61, Finance Board No. 2. 


33.18 Notes 


33.13 Note Issues to Finance Acquisition of Equipment Authorized by 
Div. 4, unless otherwise stated: 


ET & WNC Transp. Co., Note, F. D. 21562, 4-19-61, Finance Board No. 2. 
33.2 Additions & Betterments 
83.28 Motor Truck Terminals 


33.23 Issue of Securities for Acquisition, Construction or Betterment 
of Motor Truck Terminals Authorized by Div. 4, unless otherwise stated: 
Lyon Van & Stor. Co. Note, F. D. 21502, 3-31-61, Finance Board No. 2 
(New warehouse). 
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33.4 Refinancing 
33.45 Motor Truck 
33.45 Issue of Securities to Refinance, Redeem or Refund Debt or 


Retire Motor Truck Capital Stock Authorized by Div. 4, unless otherwise 
stated: 


Helm’s Exp. Inc. Note, F. D. 21530, 3-30-61, Finance Board No. 2. 
Super Service Mtr. Frt. Co. Inc. Notes, F. D. 21533, 3-30-61, Finance Board 
No. 2. 


33.5 Issues Incident to Unification 
83.58 Motor Truck—Authorized 


33.53 Issue of Securities Incident to Acquisition of Control, Property 
or Assets, or to Unification or Merger of Motor Truck Operations, Authorized 
by Div. 3, unless otherwise stated: 


Briggs Transp. Co., Securities, F. D. 21189, 4-14-61, Finance Board No. 1 
(embraced in MC-F-7552). 


Chemical Tank Lines, Inc., Securities, F. D. 20938, 4-20-61 (embraced in 
MC-F-7396). 


Norwalk Truck Lines, Inc., Note, F. D. 21270, 3-31-61, Finance Board No. 1 
(embraced in MC-F-7630). 


Ryder Sys. Inc., Note, F. D. 20650, .... M. C. C. ...., 4-14-61, Div. 4 
(embraced in MC-F-7196). 


88.54 Motor Truck—Denied 


33.54 Issue of Securities Incident to Acquisition of Control, Property 
or Assets, or to Unification or Merger, Denied by Div. 4, unless otherwise 
stated: 


Valley Mtr. Lines, Inc.—Note & Assumption of ae gre F. D. 21147, 
M. C. C. , 4-17-61, Finance Board No. 1 (embraced in MC-F- 
7479). 


33.7 Employee Bonus Incentive Plans 
83.70 Stock Purchase Plans 


33.70 Stock option plan order vacated upon request. F. D. 19527, 
Bangor & Aroostook R. Co. Stock, 4-13-61, Div. 3. 


35. Corporate Reorganization 


35.0 Generally 
35.0 Generally 


35.0 Bankruptcy Act is not statute dealing with transportation as such 
but with financial reorganization. Although a major purpose of sec. 77 
proceedings is to assure continuance of transportation service required by 
public convenience and necessity, statute presupposes that financial adjust- 
ments are adequate means to that end. Usually that is the case. Commis- 
sion is unable to find, however, that essential service of New Haven can be 
perpetuated solely by an exercise of authority conferred by sec. 77 on this 
Commission and Courts. 


Respondent’s passenger deficit is primary cause of its current financial 
difficulties, and reorganization under sec. 77 of Bankruptcy Act would not 
be an adequate solution for basic problems of respondent. 
supp.), Passenger Fares—New York, N. H. & H. R. Co., 

3-31-61, Commission. 
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4. SERVICE & OPERATIONS 
42. Terminal 
42.4 Pickup & Delivery 


42.40 Generally 


42.40 On reconsideration, finding in prior report, 310 I. C. C. 737, 
that proposed extension of respondents’ free pickup and delivery zone at 
Los Angeles, California, on freight forwarder traffic to Northwest, was just 
and reasonable, reversed in part. I & S 7222, Enlargement of Los Angeles 


Pickup & Delivery ae, «os. & GS. % 13-61 (See Apr. 18 notice), 
Commission. 


45. Allowances 


45.0 Generally 
45.01 When Lawful 


45.01 Under sec. 15(13) of Act, a shipper who furnishes an instru- 
mentality of transportation is entitled to payment for use thereof on basis 
which will cover full cost to shipper, including fair return on investment; 
and rates under which carriers reimburse shippers, as well as each other, 
for furnishing of such an instrumentality should be uniform to shippers 
properly classified by Commission. It is an unlawful rebate, concession and 
discrimination for carrier to pay allowance in excess of shipper’s reasonable 
costs. See 201 I. C. C. 323; 328 U. S. 12; and 258 I. C. C. 371. 

Before proposed allowances for general application may be approved, 
it must appear with reasonable definiteness that allowances would do no 
more than cover average cost to shippers generally who would benefit 
thereby, including fair return on investment. 

Standard contract between private car lines and shipper-lessees provides 
that former, as owner-lessor of tank cars, collects from carriers mileage 
allowances earned by cars, and credits such allowances to account of shipper- 
lessee, subject to restriction that amount of such credits shall not exceed 
rental to be paid by lessee. This provision serves as restriction against 
unlawful rebates. 

Any amount allowed to lessees in excess of cost incurred by them under 
lease agreement would be unjust and unreasonable in violation of sec. 15(13) 
and would constitute a rebate and discrimination prohibited by sec. 6(7) 
of Act. There should be uniformity in method employed in making private- 
car allowances for use of tank cars, and no sound reason is advanced on 
this record for departing from method comprehended within standard con- 
tract between private car lines and shipper-lessees. Proposed additional 
allowances are not shown to be lawful. No. 83277, Tank-Car Allowances 
i Ge. Den, .... LC. G , 3-28-61, Div. 2. 


46. Safety 


46.1 Safety Appliances 
46.10 Generally 


46.10 Purpose of Safety Appliance Acts under authority of which 
existing United States Safety-Appliance Standards are promulgated, is to 
promote safety of employees and travelers upon railroads by compelling 
common carriers by railroad subject to Commission jurisdiction to equip 
their cars with certain prescribed safety appliances. Adequate showing 
has not been made that approval of use of petitioner’s proposed car will be 
consistent with purpose of Safety Appliance Acts. 


Upon further hearing, petition, as amended, of Union Tank Car Com- 
pany for addition of tank car description to U. S. Safety-Appliance Standards 
providing for omission of side running boards and certain other changes, 
denied. No. 32258, or ee of U. S. Safety-Appliance Standards Union 
Tank Car Co., . oS. S , 3-27-61, Div. 3. 













I. C. C. PRACTITIONERS’ JOURNAL 





46.3 Block Signals 
46.30 Generally 


46.30 In Matter of Application for Approval of Proposed Modifications 
of Systems or Devices under Paragraph (b), Sec. 25 of Act, as Amended: 
Application for approval of change of traffic control system to automatic 
block-signal system between Van Buren, Arkansas, and Greenwood Junction, 
Oklahoma; of discontinuance of traffic control system between Greenwood 
Junction and Fort Smith, Arkansas; of discontinuance of automatic block- 
signal system between Fort Smith and Fort Chaffee, Arkansas; and of cer- 
tain other changes and modifications, all on Paris or Wagoner Subdivisions, 
granted. No. 28000, Sub 235, Missouri Pac. R. Co. BS-Ap. 14796, 

I ©. CG. 02) G1SSL, DO. 


46.4 Interlockers 
46.40 Generally 


46.40 In Matter of Application for Approval of Proposed Modifications 
of Systems or Devices under Paragraph (b), Sec. 25 of Act, as Amended: 


Sought approval of modifications of interlocking at Wayne, Michigan, 
granted. 


Safety value of derails as well as their use or nonuse on main tracks 
and sidings has been considered by Commission in other proceedings. In 
instances where removal of derails was permitted, particular consideration 
was given to physical characteristics of crossing, grade at crossing, traffic 
density and type of equipment used. Each case was determined by particular 
facts surrounding it. 243 I. C. C. 586. No. 28000, Sub 231 (Modifications 
of Systems or Devices), New York C. R. — Chesapeake & O. Ry. Co., BS-Ap. 
De 600s Es Oe Ue sccce SESE, Dee Bs 

46.40 Rules, Standarés & Instructions for Installation, Inspection, 
Maintenance & Repair of Automatic Block Signal Systems, Interlocking, 
Traffic Control Systems, Automatic Train Stop, Train Control & Cab Signal 
Systems & Other Similar Appliances, Methods & Systems: Pursuant to 
provisions of sec. 25(c) of Act, as amended, a new rule is prescribed to 
supersede sec. 136.410 prescribed by Commission’s order of June 29, 1950, 


as amended. Ex Parte 171, Railway Labor Exec. Assn. (Rules, Standards 
& Instructions), ....I.C.C. ...., 4-8-61, Div. 3. 


46.5 Train Control 
46.50 Generally 


46.50 Safe operating of trains is dependent upon strict observance of 
and compliance with all operating rules and signals, and neither an electric 
lock nor any other electrical or mechanical device is capable of preventing 
hazards or accidents created by deliberate violations of rules or regulations. 
Ex Parte 171, Railway Labor Exec. Assn. (Rules, Standards & Instructions), 
cone Be Os Oy 2ceeg See, Ee 
46.51 Testing 


46.51 Petition for relief from requirements of sec. 212(d) of Rules 
and Instructions for Inspection and Testing of Locomotives denied. Ex Parte 
174, Chicago, M., St. P. & Pac. R. Co., 4-20-61, Safety & Service Board No. 1. 


46.52 Speed 


46.52 Train speed limits are normally matter for managerial discretion 
over which Commission has no direct jurisdiction, except as conditionally 
exercised, but it is entrusted with responsibility of determining that adequate 
protection will continue before it may approve proposed changes, and train 
speed is important ingredient in this determination. Therefore, Commission 
suggests to applicant that it review maximum authorized speeds on segments 
where signals are here proposed to be removed with thought of reducing 
such speed limits as appropriate in light of facts here shown. No. 28000, 
Sub 235 a of Systems or Devices), Missouri Pac. R. Co., BS-Ap. 
14706, .... 1.0. C, ...., 418-61, Div. 8. 
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46.7 Motor Carrier Regulations 


46.70 Generally 


46.70 Ordered that subparagraph (c) of sec. 193.60 of Code of 
Federal Regulations prescribed by order of November 24, 1959 (49 C. F. R. 
193.60(c)), be, and it is hereby, amended to read as follows: 


193.60 Glazing in Specified Openings. 


(c) Use of vision-reducing matter: On and after July 1, 1961, no motor 
vehicle may be operated with any label, sticker, decalcomania, or other 
vision-reducing matter covering any portion of its windshield or windows 
at either side of driver’s compartment, except that stickers required by law 
may be affixed at bottom of windshield, provided no portion of any label, 
sticker, decalcomania, or other vision-reducing matter may extend upward 
more than 4% inches from bottom of such windshield. Ex Parte Or. MC-40, 
Qualifications & Maximum Hours of Service of Employees of Mtr. Carriers 
& Safety of Operation & Equipment, 4-7-61, Motor Carrier Board No. 2. 


5. RATE STRUCTURE 
51. Ratemaking 


51.0 Jurisdiction 
51.01 Generally 


51.01 Rates applicable exclusively to intrastate commerce do not come 
within purview of sec. 5a of Act. Therefore, consideration of this agreement 
will be limited to those matters concerning interstate commerce. 311 I. C. C. 
127, 128. Sec. 5a App. 75, Pacific Mtr. Tariff Bur. Inc.—Agreement, .... 
cr. GG. 2.005 Se. ae 2 


51.1 Bureaus 
51.11 Membership 


51.11 Bylaws should be amended to set forth requirements so as to 
provide that any motor common carrier of property operating in interstate 
commerce under authority of Commission, and engaged in transportation 
within territory over which bureau exercises jurisdiction, may become mem- 
ber of bureau on same terms and conditions as existing members. See 310 
I. C. C. 58, 55. Sec. 5a App. 75, Pacific Mtr. Tariff Bur. Inc.—Agreement, 

co Be Ms ©. ocece DEE, Gt. 2 


51.2 Agreements 
51.29 Amendments 


51.29 To extent that any proposed change in bylaws may result in 
revision of rate procedures of bureau relating to matters specified in para- 
graph (2) of sec. 5a, and to safeguard right of independent action of any 
individual carrier as provided in paragraph (6), it should be understood that 
relief provided in paragraph (9) of sec. 5a of Act will not apply thereto 
unless and until amended agreement establishing such change is submitted 
to and approved by Commission. 310 I. C. C. 53, 55. Sec. 5a App. 75, 
Pacific Mtr. Tariff Bur. Inc.—Agreement, .... I. C. C. ...., 3-24-61, Div. 2. 


51.7 Final Dispositions of Applications 
51.72 Disapproved 


51.72 Proceeding held open for designated period to afford applicants 
opportunity to submit agreement in conformity with conclusions reached. 
Sec. 5a App. 75, Pacific Mtr. Tariff Bur. Inc.—Agreement, .... I. C. C. ...., 
3-24-61, Div. 2. 
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53. Rate Adjustments 


53.0 Generally 
53.08 Round Trip Rates 


53.08 Tariff schedules providing for free transportation have been 
found unlawful. 31 M. C. C. 165, 168. However, tariff provision under 
which published rates for outbound transportation also included return of 
empty drums and old stock, in addition to outbound transportation of 
freight, was found reasonable. Also, in 54 M. C. C. 139, 158, tariff pro- 
visions for charges covering loaded movement in containers, based on net 
weight of contents, or including return of empty containers in rate for 
loaded movement, or containing undertaking to furnish containers and 
interchange them with consignor and consignee, were found not inherently 
unlawful, provided extra services were performed without discrimination, 
and at charges which were reasonable for entire service performed. See 
also 310 I. C. C. 473, 478, wherein Division 2 found, in respect of return 
load rules to apply on bulk commodities in tank trucks, that respondent 
motor carriers should be permitted to meet competition by use of reasonable 
return load rules, provided total charges for round trip were reasonably 
compensatory. I & S M-13977, Beverage Containers—Ala. to Fla., 

E. ©. ©... 2 05 MRSS, Be. 8. 


53.4 Commodity Rates 


53.40 Generally 


53.40 Commodity rates are usually established to reflect unusual con- 
ditions affecting transportation of particular commodity between specified 
points. Respondent has introduced no evidence concerning level of pro- 
posed rates, revenues to be derived therefrom, nor principal commodities 
concerned and traffic volume that would be affected. In these circumstances, 
unusual character of affected traffic has not been established. Moreover, 
there is no indication that present class rates have impeded free flow of any 
traffic, nor that there is competitive need for proposed rates. I & S M-13976, 
Extension of Detroit, Mich. Rate App., .... I. C. C. ...., 3-29-61, Div. 2. 

53.40 Lower commodity rates are generally established only in antici- 
pation of substantial volume of traffic. Here, there is no indication of 
future movement, except in case of emergency. For emergency shipments, 
present rate is not shown on this record to be unjust or unreasonable. 
No. 33160, Morton Salt Co. v. Southern Pac. Co., .... I. C. C. ...., 3-27-61, 
Commission. 


53.41 L.C.L. or L.T.L. 


53.41 L.T.L. commodity rates below class-rate level require special 
justification. Fact that these commodities might move as part of aggregate 
of L.T.L. shipments, or be toploaded on truckloads of other commodities, 
does not constitute such justification. I & S M-13906, Boots or Shoes— 
Columbus, Ohio to Mich. Points, .... I. C. C. ...., 4-17-61, Div. 2. 


53.8 Valuation Rates 
583.82 Released Rates 
53.82 Released rate order issued. RR. Or. MC-470, Rocky Mt. Mtr. 
Tariff Bur. Inc., 4-3-61, Released Rates Board. 
55. Competitive Ratemaking 


55.0 Generally 
55.06 Disruption of Rate Structure 
55.06 Exceptions rates generally apply over wide area, are concurred 
in by all carriers concerned and thus are not as likely as individual com- 
modity rates to disrupt general rate structure. From evidence presented, 
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it appears that rates here proposed could be expected to have destructive 
effect upon lawful rate structure. I & S M-13906, Boots or Shoes—Colum- 
bus, Ohio to Mich. Points, .... I. C. C. ...., 4-17-61, Div. 2. 


55.06 Contention that proposed rate would necessitate comparable 
reductions from other points and would be destructive of general rate struc- 
ture, is not borne out by record. Rate is no lower than those generally 
available from other points in Fox River Valley area and it would in gen- 
eral restore prior differential over rate in effect from competing points in 
Fox River Valley group. I & S M-12379, Paper & Paper Articles—Rhine- 
lander, Wis. to Chicago, .... I. C. C. ...., 4-3-61, Div. 2. 


55.8 Compensativeness 
55.81 Burden of Showing 


55.81 A minimum requirement in a proceeding of this nature is a 
convincing showing by respondents that proposed rates are compensatory 
for service contemplated. I & S M-13580, Building Brick & Tile—Denver, 
Colo. to Kans. & Mo., .... I. C. C. ...., 4-10-61, Div. 2. 


55.81 Burden of showing that proposed rate would be just and reason- 
able is upon respondents. Cost data show that proposed rate would fail 
to yield respondent’s out-of-pocket costs. Rate that fails to yield compen- 
satory revenue may not receive approval. I & S M-13444, Electric Sad Irons 
from Ontario, Calif. to Chicago, Ill., .... I. C. C. ...., 4-19-61, Div. 2. 


55.82 Rail Rates 


55.82 Proposed rates range from 34.4 to 40.6 percent of first class. 
As proposed rates on packinghouse products are subject to minimum of 
30,000 pounds, rates thereon would clear revenue limitations of FSA. 18982. 


However, minimum weight on fresh meats is 21,000 pounds or 70 percent 
of prescribed minimum. Since proposed rates range from 34.4 to 40.6 
percent of first class and range from 172 to 203 percent of class 20, mini- 
mum earnings under proposed rates on fresh meats would range from 120 
to 142 percent of minimum requirements of FS. Or. 18982. Thus, rates on 
fresh meats would also clear limitations of order. 


Proposed rates will be compensatory for service to be performed there- 
under. FSA. 33490, Meat & Packing House Products to South, 
1.6. ©. ...+, @e-6k, Ev. &. 


55.82 Commission has frequently permitted carriers, in exercise of 
their managerial discretion, to establish rates which, as here, are only 
slightly in excess of out-of-pocket costs. In so doing, however, it has con- 
sistently required proponents to show that special circumstances existed 
which justified their establishment at such level. In Paint case, 308 I. C. C. 
439, 444, reductions approved were designed to maximize net revenues 
through increased volume of traffic which was reasonably expected to be 
quite large, and which, if achieved, would result in substantial increase in 
revenue contribution over out-of-pocket costs. Here, however, evidence 
indicates that there would be reduction in net revenues. In these circum- 
stances, considering also, as Commission may, critical need for increased 
revenues by these and other carriers as found by Commission in Ex Parte 
223, 311 I. C. C. 373, proposed rate may not be approved as lawful. I[&S8S 
7443, Phosphate Rock—Points in Fla. to Points in Va., .... I. C. C. ...., 
4-19-61, Div. 2. 


55.88 Motor Oarrier Rates 


55.83 Proposed rates, considered separately or as part of round-trip 
charge, are not shown to be just and reasonable. I & S M-13977, Beverage 
Containers—Ala. to Fla., .... I. C. C. ...., 4-18-61, Div. 2. 
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55.83 Cost study has been verified for computational accuracy and 
protestants have properly taken into consideration round-trip expenses. 
While formula used does not lend itself to accurate determination of costs 
for carriers using purchased transportation extensively, nevertheless costs 
presented apparently were best available to protestants. Protestants, thus, 
have shown proposed rates to be prima facie noncompensatory. I & 8S 
M-13871, Frozen Foods—Trans Continental to Middle Atlantic States, .... 
to. ©. , 4-10-61, Div. 2. 


55.83 Of particular significance are increased earnings under proposed 
rate as compared with those derived under present, which are prima facie 
just and reasonable. Proposal is thus shown to be compensatory. I1& 8 
M-12379, Paper & Paper Articles—Rhinelander, Wis. to Chicago, 

A , 4-3-61, Div. 2. 


55.85 Forwarder Rates 


55.85 Proposed rate exceeds out-of-pocket cost of respondent ABC 
by substantial amount. However, no such showing was made on behalf 
of any respondents other than ABC. 

Rate under investigation is just and reasonable for maintenance by 
corporation and is not shown to be lawful for application by other re- 
spondents. I & S 7466, Radio Sets & Related Articles—Ill. to Philadelphia, 
ers | , 4-19-61, Div. 2. 


57. Tariffs 


57.2 Form, Contents & Style 


57.20 Generally 


57.20 In interest of tariff simplification, respondents are obligated to 
incorporate their general increases into basic rates as rapidly as practicable. 
Ex Parte 2238, Sub 10, Increased Frt. Rates 1960 (Rule 7—Combination 
Rates), .... I. C. C. , 4-11-61, Commission. 


58. Charges 


58.4 Aggregate of Intermediates 
58.40 Generally 


58.40 Item 50 provided that where combination of rates made lower 
charge than single factor or through rate, such combination rate would 
apply. As item 10440 did not apply on these shipments, hot metal cars 
on their own wheels were not otherwise specified in any other item of tariff 
and therefore description and charge in item 10500 were applicable beyond 
Chicago. Thus, combination rate based on Chicago resulted in lower charges 
than through class-45 rate and it is applicable on these me No. 
33368, Kaiser Steel Corp. v. Atchison, T. & S. F. Ry. Co., .... 1. C. C. ...., 
4-3-61, Div. 3. 


6. RATE LEVEL 


60. Generally 


60.0 Administrative Policies 
60.05 Volume of Traffic 


60.05 As there is no indication that circumstances which gave rise 
to these shipments will recur, it is unnecessary to prescribe rates for future. 
229 I. C. C. 562, 564-565. See also 210 I. C. C. 577, 578; 243 I. C. C. 261, 
262-263; 266 I. C. C. 313, 316. No. 38160, Morton Salt Co. v. Southern 
Pas. Oe, «..: 5.6. 6. , 3-27-61, Commission. 
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60.3 Conformity with Fourth-Section Principles 
60.31 Terminal v. Intermediate Rate—Rail 


60.31 Applications Nos. 33867 and 338869 relate to relief over cir- 
cuitous routes only and, since securing of relief over such routes is no 
longer necessary as result of amendment of sec. 4 on July 11, 1957, these 
applications will be given no further consideration herein. 


Departures occurring within territorial limits of proposed adjustments 
are attributable generally to rates constructed on shortline distance formulae, 
grouping, use of short-and-weak line arbitraries and application of inter- 
mediate rules. Departures of this nature are usual in general adjustments 
incorporating these methods of ratemaking, and Commission in past has 
granted relief from long-and-short-haul provision of sec. 4 to permit estab- 
lishment of rates constructed in similar manner. See 304 I. C. C. 535. 
FSA. 33490, Meat & Packing House Products to South, .... 
4-7-61, Div. 2. 


60.33 Through v. Aggregate of Intermediate Rates—Rail 


60.33 Under sec. 4 of Act, it is unlawful to charge more as through 
rate than aggregate of factors. Ex Parte 223, Sub 10, Increased Frt. Rates 
1960 (Rule 7—Combination Rates), ....I.C.C. ...., 4-11-61, Commission. 


60.4 Reasonableness of Combination of Local Rates 
60.43 Subjection to General Increase 


60.43 Under sec. 6 of Act it is duty of respondents to publish and main- 
tain their rates and fares in plain manner, and thus respondents will be 
expected to proceed diligently to incorporate all authorized general increases 
into their basic rates. This is not a simple task, especially with respect to 
combination rates. However, orders entered in ex parte increase proceedings 
are not maximum-rate orders, and when complied with carriers are free to 
same extent as previously to make further changes in their rates, subject, 
of course, to protest and possible suspension. See 303 I. C. C. 187. While 
consideration should be given to through rates when tariff adjustments are 
made to reflect general increases, conclusion here is without prejudice to 
subsequent adjustments which may be deemed necessary if and when basic 
rates are made not subject to separate increase factors. 


If any disruption in recognized rate relations will nevertheless result by 
application of single-increase rule, it can be corrected by carriers under 
recognized procedures. 


Proposed combination rule providing for application of Ex Parte 223 
increases to each factor of combination rates, found not shown to be just 
and reasonable. Ex Parte 228, Sub 10, Increased Frt. Rates, 1960 (Rule 
7—Combination Rates), .... I. C. C. ...., 4-11-61, Commission. 


62. Rate Comparisons 


62.0 Generally 
62.06 Paper Rates 


62.06 There has been no movement of salt from Utah origins to any 
point to which compared rate is published. In these circumstances, that 
rate is in nature of paper rate and thus of little value for comparative pur- 
poses. No. 33160, Morton Salt Co. v. Southern Pac. Co., 
8-27-61, Commission. 
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64. Compensativeness 


64.0 Generally 
64.01 Importance as a Standard 


64.01 Rates that are not compensatory for service to be performed 
thereunder are burdensome on other traffic, and must be condemned as 
unjust and unreasonable. I & S M-13871, Frozen Foods—Trans-Continental 
to Middle Atlantic States, .... I. C. C. ...., 4-10-61, Div. 2. 


64.08 Reasonable Compensation 


64.03 Costs exhibited are for respondent only, or for only about 400 
miles out of total haul of more than 700 miles. There is no indication that 
these costs are representative of those experienced by connecting carrier, 
and thus they cannot be accepted as adequate to show compensativeness of 
rate proposed. I & S M-13881, Cotton Linters & Newsprint Paper—Va. to 
N. J. & Maine, .... I. C. C. ...., 4-11-61, Div. 2. 


64.03 Failure of ton-mile yields to show consistent decrease as dis- 
tances increase does not of itself indicate unlawfulness. Ordinarily, yield 
per ton-mile is not controlling factor in determination of reasonable rate. 
270 I. C. C. 665, 680. Especially is this so where, as here, comparisons are 
between rates per 100 pounds, on one hand, and experimental rates per car 
established to meet severe motor-carrier competition, on other. Ex Parte 
223, Sub 9, Increased Rates on Fresh Fruits & Vegetables, .... I. C. C. 
...., 4-18-61, Commission. 


64.1 Ascertainment of Costs 
64.10 Cost Elements 


64.10 Notwithstanding adjustment results in average out-of-pocket 
costs less than proposed rate, respondent’s evidence is representative of its 
particular operation in use of owner-operator equipment under 30-day leases. 
In view of such circumstances, little weight, if any, can be given to cost data 
reflecting averages where, as here, carrier’s methods of operation preclude 
application of customary cost-finding formula to determine compensatory 
nature of proposal. I & S M-12379, Paper & Paper Articles—Rhinelander, 
Wis. to Chicago, .... I. C. C. ...., 4-3-61, Div. 2. 


64.15 Round-trip Costs 


64.15 Linehaul expense item is not reliable since it assumes return- 
load factor which is not shown to be representative. That factor is based 
on traffic which in part originates at points to which proposed rates do not 
apply. Moreover, some of this return traffic moves to points beyond Denver. 
In these circumstances, Commission may not accept respondent’s cost evi- 
dence as reliable indication of expense of transporting a truckload of this 
traffic from and to points here concerned. I & S M-13580, Building Brick & 
Tile—Denver, Colo. to Kans. & Mo., .... I. C. C. ...., 4-10-61, Div. 2. 

64.15 Linehaul costs in order to be significant for ratemaking pur- 
poses must encompass expense and output or service units of round trip. 
See 309 I. C. C. 15, 18, and 311 I. C. C. 433. I & S M-13444, Electric Sad 
Irons from Ontario, Calif. to Chicago, Ill., .... 1. C. C. ...., 4-19-61, Div. 2. 


64.3 Weight of Vehicle Load Shipments 
64.31 Minimum Weight 


64.31 Except in connection with instances involving heavier average 
loading, truckload minimum weight is an integral part of rate and these 
factors together determine earnings. Thus, reasonableness of such rate 
may not ordinarily be determined by considering revenue per vehicle which 
might be derived from additional amount of other freight which might be 
transported in same vehicle. See 61 M. C. C. 341, 343. While it is con- 
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tended here that earnings could be augmented because this commodity takes 
up only one-third of space in vehicle, respondent has not shown that extra 
traffic would be available at right time and between these specific points. 
1as rer yy Flour—Cincinnati, Ohio to N. J. & N. Y., .... 1. C. C. 
cccse Sheen, Dav. &. 


67. Commodity Rates 


67.0 Generally 
67.0 Generally 


67.0 Proposed extension of respondent’s Detroit, Mich. commodity 
rates to include Madison Heights and Southfield, Mich. on general com- 
modities to and from points in Indiana, Michigan and Wisconsin, found not 
shown to be just and reasonable. I & S M-13976, Extension of Detroit, Mich. 
Rate App., .... I. C. C. ...., 8-28-61, Div. 2. 


67.1 Products of Agriculture 
67.11 Grain & Grain Products 


67.11 Proposed reduced truckload rates on edible flour, and cleaning 
compounds and related articles from Cincinnati, Ohio to New York, N. Y. 
and points in N. J., found not shown to be just and reasonable. I & S 
M-13902, Edible Flour—Cincinnati, Ohio to N. J. & N. Y., .... 1.C.C. ...., 
4-19-61, Div. 2. 


67.3 Rough Products of Mines 


67.36 Salt 


67.36 On reconsideration, present rate on crude salt, in carloads, from 
Saltus and Saltair Junction, Utah to Newark, Calif., found not shown to be 
unlawful. Prior findings, 311 I. C. C. 291, reversed in part. No. 33160, 
Morton Salt Co. v. Southern Pac. Co., .... I. C. C. ...., 3-27-61, Com- 
mission. 


67.5 Semi-Processed Material 
67.57 Fertilizer 


67.57 Proposed reduced rate on phosphate rock, in multiple-car loads, 
over all-rail routes from origins in pebble-rock district of Fla. to Norfolk, 
Va. and points adjacent thereto, found not shown to be just and reasonable. 
I & S 7443, Phosphate Rock—Points in Fla. to Points in Va., .... I. C. C. 
-.--, 4-19-61, Div. 2. 


67.6 Industrial Manufactures 
67.64 Construction Material 


67.64 Proposed reduced truckload rates on building brick and tile 
from Denver, Colo. to various points in Kans. and Mo., found not shown to 
be just and reasonable. I & S M-13580, Building Brick & Tile—Denver, 
Colo. to Kans. & Mo., .... I. C. C. ...., 4-10-61, Div. 2. 


67.65 Paper & Paper Products 


67.65 Proposed reduced motor-carrier rates on newsprint paper from 
points in Maine to Baltimore and Glen Burnie, Md., found not shown to be 
just and reasonable. I & S M-13881, Cotton Linters & Newsprint Paper— 
Va. to N. J. & Maine to Md., .... I. C. C. ...., 4-11-61, Div. 2. 

67.65 Proposed reduced truckload rate on paper and paper articles 
from Rhinelander, Wis. to Chicago, Ill., found just and reasonable for one re- 
spondent, and not shown to be just and reasonable for other respondents. 
I & S M-12379, Paper & Paper Articles—Rhimelander, Wis. to Chicago, 

y ee Ge We occ cy OE, Eee. 
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67.7 Machinery, Equipment, Implements & Appliances 
67.78 Other Transportation 


67.78 Rate charged on six hot metal cars moved on their own wheels 
from Shackamaxon, Pa. to Kaiser, Calif., found inapplicable. Applicable 
rate determined and reparation awarded. No. 33368, Kaiser Steel Corp. v. 
Atchison, T. & S. F. Ry. Co., .... I. C. C. , 4-3-61, Div. 3. 


67.8 Necessaries 
67.82 Canned or Preserved Foods 


67.82 Proposed initial motor common-carrier commodity rates on 
frozen foods from points in Calif., Idaho, Oregon and Wash., to destina- 
tions in middle Atlantic territory, found unjust and unreasonable. I & 8 
M-13871, Frozen Foods—Trans-Continental to Middle Atlantic States, .... 

, 4-10-61, Div. 2. 


67.83 Meat, Poultry & Dairy Products 


67.83 Authority granted, on conditions, to establish and maintain 
rates on fresh meats, packinghouse products and related articles, in carloads, 
from points in western trunkline, Ill., central (Columbus and Indianapolis, 
Ind.) and southwestern territories to points in southern territory, without 
observing the long-and-short-haul provision of sec. 4 of I. C. Act. Fourth 
Section Applications 33867 and 33869, denied. FSA. 33490, Meat & Pack- 
inghouse Products to South, .... I. C. C. , 4-7-61, Div. 2. 


67.84 Beverages 


67.84 Proposed reduced motor-carrier rates on empty returned 
beverage containers in truckloads, from Birmingham and Montgomery, Ala. 
to Hillsboro and Tampa, Fla., found not shown to be just and reasonable. 
I & S M-13977, Beverage Containers—Ala. to Fila., .... I. C. C. 
4-18-61, Div. 2. 


67.85 Apparel 


67.85 Proposed reduced L.T.L. rates on boots or shoes from Columbus, 
Ohio to Detroit and Lansing, Mich., found not shown to be just and reason- 
able. I & S M-18906, Boots or Shoes—Columbus, Ohio to Mich. Points, .... 

, 4-17-61, Div. 2. 


67.87 Household Fixtures, Appliances & Instruments 


67.87 Proposed reduced commodity rate on electric sad irons from 
Ontario, Calif. to Chicago, Ill., found not shown to be just and reasonable. 
I & 8 M-18444, Electric Sad Irons from Ontario, Calif. to Chicago, Ill., .... 
2 © ©. , 4-19-61, Div. 2. 

67.87 Proposed reduced L.C.L. rate on radio sets and related articles 
from Chicago, Franklin Park and Galewood, Ill. to Philadelphia, Pa., found 
just and reasonable for one freight forwarder, but not shown to be just and 


reasonable for other a I & S 7466, Radio Sets & Related Articles 
—Il. to Philadelphia, .... I. C. C. , 4-19-61, Div. 2. 


67.88 Cleansers 


67.88 Proposed reduced truckload rates on edible flour, and cleaning 
compounds and related articles, from Cincinnati, Ohio to New York, N. Y. 
and points in N. J., found not shown to be just and reasonable. I & S 
M-18925, Cleaning Compounds & Related Articles—Cincinnati to N. Y. & 
N. J. (embraced in I & 8S M-13902), .... I. C. C. , 4-19-61, Div. 2. 


68. General Increases or Reductions 
68.0 Generally 
68.0 Generally 


68.0 Proposed increases in the linehaul rates of the Nation’s railroads 
on fresh fruits and fresh or green vegetables, found lawful. Order of sus- 
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pension vacated and proceeding discontinued.. Ex Parte 228, Sub 9, In- 
creased Rates on Fresh Fruite & Vegetables, .... I. C. C. ...., 4-18-61, 
Commission. 


68.0 Upon investigation of proposal of Nation’s railroads, principally 
in eastern district, to increase their linehaul rates on fron ore, which 
schedules were permitted to become effective under Commission prior find- 
ings and order in main proceeding herein, 311 I. C. C. 873, found that 
such proposed increases are just and reasonable and not otherwise unlaw- 
ful. Ex Parte 228, Sub 8, Increased Rates on Iron Ore, .... I. C. C. 
4-20-61, Commission. 


68.01 Propriety of 


68.01 It is unfair and not in national interest to deny needed increased 
revenues on iron ore or on bituminous coal because some of carriers partici- 
pating in traffic may not be in need. Ex Parte 228, Sub 8, Increased Rates 
on Iron Ore, .... 1. C. C. ...., 4-20-61, Commission. 


7. EQUALITY OF CHARGES 
70. Generally 
70.1 Unjust Discrimination 


70.10 Generally 


70.10 Re-establishment of arbitrary rate on shipments from Monrovia 
area to Northwest would unjustly discriminate against shippers and place 
them at competitive disadvantage without justification. 1&8 7 Enlarge- 
ment of Los Angeles Pickup Delivery Area, .... I. C. C. ...., 3-13-61 (see 
Apr. 18 notice), Commission. 


70.8 Competition as justification 
70.82 Motor Carrier 


70.82 Evidence indicates that different rate treatment in this respect 
is warranted by more intense motor-carrier competition on this traffic from 
Florida than from origins in any other section of country. There is thus 
no adequate support for finding that rates as proposed to be increased would 
result in undue prejudice or preference to any shipper or area. Ex Parte 
223, Sub 9, Increased Rates on Fresh Fruits & Vegetables, .... I. C. C. 
.+++, 4-18-61, Commission. 


8. UNIFICATIONS 
80. Generally 


80.0 Jurisdiction 
80.01 Generally 


80.01 There is no merit in contention that Commission should dis- 
claim jurisdiction merely because one of issues here is also issue in pending 
proceeding before Court. See 12 M. C. C. 741. See also 43 M. C. C. 387. 
MC-F-60384, Baggett Transp. Co.—Pur.—Hunt Frt. Lines, Inc., .... M. C. C. 
«-+..+, 3-29-61, Commission. 


80.01 Commission does not have under sec. 77 of Bankruptcy Act a 
power which Congress has repeatedly denied under I. C. Act, namely to 
initiate consolidation or merger of two railroads. Of course, mergers can 
be effected in course of a sec. 77 proceeding, but they must be initiated by 
merging carriers, one of whom is represented by old management or by 
stockholders. Under circumstances, Commission is unable to find any rea- 
sonable possibility that New Haven, as a debtor in reorganization, could be 
merged with another railroad. No. 833382 (as supp.), Passenger 
New York, N. H. & H. R. Co., .... I. C. C. ...., 3-81-61, Commission. 
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80.01 Commission does not lose its jurisdiction to consider transac- 
tion under sec. 5 by virtue of seller having discontinued or abandoned all 
of its operations. 38 M.C. C. 603. MC-F-7220, Shamrock Van Lines, Inc.— 
Pur. (Por.)—J. G. Arledge, » Be GG. wc ree SO els Lets Oo 


80.02 Related Extensions 


80.02 By order dated March 8, 1961, Commission has assigned all mat- 
ters of public convenience and necessity involved in sec. 207 application to 
Division 4 for concurrent disposition with sec. 5 application. MC-F-7089, 
Rocket Transport, Inc.—Pur.—Bush Transfer, Inc., .... M. C. C. ...., 
4-3-61, Div. 3. 


80.06 Contractual Rights & Obligations 


80.06 Union’s argument that its agreement with Hunt is binding on 
Baggett because said agreement specifically provides that it shall be binding 
on any purchaser of Hunt’s operation or any portion thereof, and its further 
argument that, in any event, Baggett’s representation in application, that it 
would employ Hunt’s employees and that they would not be adversely af- 
fected, constituted binding contract to assume not only employees but also 
their contracts, clearly present matters which are for determination by 
courts rather than by Commission. Similarly, while it cannot be denied 
that Baggett, being under system-wide contract with United Mine Workers’ 
Union, faced almost certain labor conflict if it had acceded to Union’s de- 
mand for signed contract covering Hunt’s employees, any such jurisdic- 
tional dispute is for determination by National Labor Relations Board and 
courts. MC-F-6034, Baggett Transp. Co.—Pur.—Hunt Frt. Lines, Inc., 

M. C. C. ...., 3-29-61, Commission. 


80.1 Administrative Policies 
80.11 Assignability of Franchises 


80.11 Validity of foreclosure has yet to be tested as result of pending 
suit and, in meantime, Prompt has remained in possession of its operations 
and has continued to provide service with result that usual disruption at- 
tendant upon foreclosures is not present. Dismissed. MC-F-7198, Central 
Jersey Mtr. Lines, Inc.—Pur.—Prompt Mtr. Lines, al (Wm. & Frances 
Farese, Mortgagees), .... M. C. C. ...., 3-29-61, Div. 3. 


80.17 Railroad Highway Operations 


80.17 In determining whether application under sec. 5 should be ap- 
proved, Commission must find that it would be consistent with public inter- 
est, which requires, among other things, consideration of effect of trans- 
action upon adequate transportation service to public. Where carrier by 
railroad, or its affiliate, is applicant for acquisition or control of motor car- 
rier properties, Commission also must find that transaction proposed will 
enable such railroad to use service by motor vehicle to public advantage in 
its operations and will not unduly restrain competition. MC-F-6457, Santa 
Fe Trail Transp. Co.—Pur.—Meddock Truck Line, .... M. C. C. ...., 
3-28-61, Div. 4. 


80.3 Dual Authority 
80.30 Generally 


80.30 Any restriction on operating rights involved would be difficult to 
enforce and an approval on that basis cannot be justified. But see 80 
M. C. C. 51. Furthermore, it is also clear that an approval without restric- 
tion would permit substantial opportunities for Tank Lines to engage in dis- 
criminatory practices. Fact that it may not have an intention to so engage 
and that shippers presently served under common and contract carrier rights 
are not same, is not controlling. Opportunity exists. 70 M. C. C. 352. 
Therefore, sufficient good cause for authorizing dual operations through 
acquisition by Tank Lines of contract carrier authority of Kemper has not 
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been presented, and approval of transaction has not been shown to be con- 
sistent with public interest and National Transportation Policy. Applica- 
tion denied. 7 Sane Robertson Tank Lines, Inc.—Pur.—Kemper, Inc., 
---. M.-C. C. ...., 4-6-61, Finance Board No. 1. 


81. Control of Two or More Carriers 


81.9 Divestiture 
81.92 Trusteed Stock 


81.92 This matter has been pending long enough and Frisco should 
either promptly trustee stock in accordance with terms previously approved 
or divest itself completely of any interest therein. 


Proposed interim trust agreement is not in accordance with Commis- 
sion’s previous decisions in this proceeding and joint petition of St. Louis- 
San Francisco R. Co. and Southern Ry. Co. for (a) approval of said interim 
trust agreement; (b) approval of designation of voting trustee thereunder; 
and (c) stay of all further proceedings herein is not shown to be consistent 
with public interest. F. D. 19159, Central of Ga. Ry. Co.—Control, 

I. C. C. ...., 3-27-61, Commission. 


82. Transaction Sound & Applicant Fit 


82.1 Condition of Vendee 
82.10 Generally 


82.10 It is essential in proceedings of this nature that evidence of 
record be sufficient to support finding that vendee would be able to effect 
transportation upon approval without injury to its financial stability or its 
ability to render service to = Compare 85 M. C. C. 723 nn 
MC-F-7479, Valley Mtr. Lines, Inc.—Pur.—Pierce Frt. Lines, Inc., ... 
M. C. C. ...., 4-17-61, Finance Board No. 1. 


82.14 Financial Resources 


82.14 Payments on deferred portion of purchase price would aggre- 
gate in excess of $11,000 annually, with interest on unpaid balance at 5 
percent per annum. Rocket’s ability to meet these obligations is not sup- 
ported. Denied. MO-F-7089, Rocket Transport, Inc.—Pur.—Bush Trans- 
Sor, Inc.,....- B.C. 6. ..065 GO6i1, Div. 8. 


82.14 Applicants have attempted to show that leasehold improvements 
with book value of $23,237 had fair market value of $27,031, but this is 
not acceptable because there is no information concerning identity of ap- 
praiser, his qualifications, or whether he had a disinterested status. 


Commission need not determine whether stockholders of vendee have 
adequate resources, in absence of evidence that they do and are willing to 
lend their aid. Furthermore, possession of additional resources by control- 
ling stockholders of a vendee-carrier is no substitute for financial stability 
of carrier itself. 70 M. C. C. 507. In some instances, where stockholder 
guarantees carrier’s obligations and has adequate resources to do so, Com- 
mission has made exception to rule. 80 M. C. C. 697. Those circumstances 
are not present here. MO-F-7479, Valley Mtr. Line, Inc.—Pur.—Pierce Frt. 
Lines, Inc., .... M. C. C. ...., 4-17-61, Finance Board No. 1. 


82.3 Consideration 
82.38 Intangibles 


82.33 Following more recent policy, findings herein will not require 
amortization or write off of any amount assigned by Ryder Tank to its 
“Other Intangible Property” account as result of purchase. MO-F-7196, 
Ryder Tank Line, Inc.—Pur.—yYork Interstate Trucking, Inc., .... M. C. C. 
«+++, 4-14-61, Div. 4. 
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82.4 Resulting Operation 
82.41 Unprofitable 


82.41 Applicant’s cash balance at latter date was $66,967 and it had 
accounts receivable of $229,675. Liquid assets, therefore, totalled $286,642, 
as compared to current liabilities of $436,565. While its current position 
even at latter date was inadequate, applicants assert that earnings under 
unified operations would substantially improve current ratio. Realization of 
substantial amount of anticipated earnings will, within reasonable period, 
sufficiently improve margin of Briggs’ liquid assets over current liabilities 
to permit conclusion that undertaking here proposed will in all likelihood 
prove successful. MC-F-7552, Briggs Transp. Co.—Pur. (Por.)—McCoy 
Truck Lines, Inc., 4-14-61, Finance Board No. 1. 


83. Prior Utilization of Authority 


83.0 Generally 
83.02 Irregular-Route Common Carrier 

83.02 Commission has, as a rule, withheld approval of transactions 
involving disposition of operating rights and considered such rights dormant, 
only where evidence clearly shows that service to and from particular points 
or areas has been abandoned or discontinued for substantial periods of time 
and other evidence to overcome conclusion of dormancy has not been pre- 
sented. See 75 M. C. C. 659. In determining consistency of service of 
irregular-route carriers of limited class of commodities, such as Leaman 
companies herein, cognizance must be taken of fact that their authority is 
not in same category as regular-route, general commodity authority, but 
rather contemplates rendition of what is more in nature of a specialized 
call-and-demand service for a few shippers and consignees. See 80 M. C. C. 
191. Irregular-route carriers of limited class of commodities, therefore, are 
not required to show that service has been rendered to and from all points 
within their territory to support conclusion that their operations have been 
continuous and their rights actively utilized. 80 M. C. C. 395. MO-F-7396, 
Chemical Tank Lines, Inc.—Control & Merger—Leaman Transp. Corp. & 
Leaman Transp. Co. Inc., .... M. C. C. ...., 4-20-61, Div. 3. 

83.02 In proceedings involving authority to transport general com- 
modities over irregular routes, carrier is only required to submit evidence 
showing that it has provided service on substantial number of commodities 
to representative number of points within its authorized territory in order 
to support conclusion that its operations as general commodity carrier have 
been substantial and continuous. MOC-F-7196, Ryder Tank Line, Inc.— 
Pur.—yYork Interstate Trucking, Inc., .... M. C. C. ...., 4-14-61, Div. 4. 


83.1 Necessary Proof 
83.10 What Applicant Must Show 


83.10 Certificates issued in 1959 were of such recent origin as to make 
it unnecessary to require applicants to furnish shipping data in support 
thereof. Of the 10 outstanding as of date of hearing herein, all but 2 had 
been outstanding for 4 months or less. Under circumstances, it must be 
presumed public convenience and necessity still require such operations. 
Same holds true as to certificates issued in 1960. 


Where, as here, statewide grants are involved, it is incumbent upon 
applicants to establish that operations have been performed to each State 
authorized, regardless of possible absence of other available service thereto. 
MC-F-7196, Ryder Tank Line, Inc.—Pur.—yYork Interstate Trucking, Inc., 

s BO. G. 2 ccy ROE, Bev. 4, 

83.10 In order properly to appraise effects of proposed unification and 
to show that transaction would be consistent with public interest, as re- 
quired in proceedings under sec. 5, it is incumbent upon applicants to estab- 
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lish nature and extent of selling carrier’s operations. This is necessary even 
where issue of dormancy has not been raised. 56 M. C. C. 739. As part of 
such proof, Commission requires applicants to submit abstract of shipments 
transported by selling carrier during 6 months immediately preceding filing 
of application. MC-F-7220, Shamrock Van Lines, Inc.—Pur. (Por.)—J. G. 
Arledge, .... M. C. C. ...., 4-18-61, Div. 3. 


83.2 Degree of Utilization 
83.28 Evidence of Utilization 


83.28 Legality of vendor’s interline activity at Clarksburg is question- 
able, but as a lawful interline—which vendee will be expected to observe 
should it acquire vendor’s rights—could have been performed there, move- 
ments are entitled to consideration in determining possible adverse effect on 
protestants. MO-F-7806, General Delivery, Inc.—Pur.—D. J. Sole, 4-19-61, 
Div. 3. 


83.28 York Interstate’s authority is not in same category as general 
commodity authority, and when exercised provides a more specialized serv- 
ice for a select class of shippers. Under such circumstances, there is even 
more reason for not requiring it to submit evidence that it has transported 
each particular chemical and acid described therein from and to every 
authorized point and area of service. MC-F-7196, Ryder Tank Line, Inc.— 
Pur.—yYork Interstate Trucking, Inc., .... M. C. C. ...., 4-14-61, Div. 4. 


83.3 Reinstitution of Operation 
83.30 Generally 


83.30 Reasons for a carrier discontinuing operations are not con- 
trolling of question whether prospective buyer should be authorized to re- 
institute service and where, as here, Macaulay voluntarily sold his operating 
rights and equipment at public auction and then ceased operations, there is 
even less reason to disregard dormancy resulting. He cannot be heard to 
complain if transfer of rights is denied partially as result of such dormancy. 
MC-F-7759, Atlas Truck Line, Inc. & McClatchy Bros. Inc.—Pur. (Por.)— 
J. H. Macaulay, .... M. C. C. ...., 4-20-61, Finance Board No. 1. 

83.32 During or after Purchase Negotiations 

83.32 In resolving questions of dormancy, evidence of operations 
during 6-months period immediately preceding filing of application is en- 
titled to consideration, but not too much weight should be given to opera- 
tions conducted under rights after parties commence negotiations for their 
sale or after contract has been signed. 70 M. C. C. 379. Purpose of this 
policy is to consider rights being sold under normal operation conditions 
free of any direct or indirect influence of prospective purchaser and then 
comparing such operations with those which it would be reasonable to ex- 
pect under new ownership. Experience has demonstrated that adherence 
to above general rule is fair and equitable to applicants and protestants 
alike in ordinary case. Here, however, many of certificates held by York 
Interstate are of recent origin, and strict application of rule as to each would 
unfairly foreclose applicants from presenting as part of their case evidence 
of movements under more recent certificates. MC-F-7196, Ryder Tank Line, 
Inc.—Pur.—yYork Interstate Trucking, Inc., .... M. C. C. ...., 4-14-61, 
Div. 4. 


83.35 Proposal by Vendee 


83.35 Reason for discontinuance of service is entitled to little weight 
in determining whether transaction under sec. 5 and resulting reactivated 
service by purchaser, would be consistent with public interest. Reinstitution 
of long-discontinued operations, in this instance almost 3 years, in practical 
effect, would be little different from institution of new service under sec. 
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207, and may properly be found to be consistent with public interest under 
sec. 5 only upon presentation of evidence that such new service will meet 
definite public need not otherwise being adequately met. 85 M. C. C. 110. 
No such showing has been made herein. Moreover, any substantial inter- 
ruption of one carrier’s service tends to result in expansion of other facilities 
to meet such shipping needs as there may be in area, and thus to cause 
overcrowding of carriers if suspended service is resumed. See 316 U. S. 74. 
MC-F-7731, Furniture Exp., Inc.—Pur.—G. H. Ekberg, .. 

3-27-61, Finance Board No. 1. 


83.35 Vendor’s operating rights have not been exercised in transporta- 
tion of single shipment since 1956, and a finding is warranted that they are 
dormant. Reason for their nonuse is immaterial. See 85 M. C. C. 110. 
Dormancy, however, does not preclude transference of operating rights, 
where there is sufficient evidence of need for their reactivation. No such 
evidence has been presented here. MC-F-7279, B. E. Richner, Inc.—Pur.— 
G. D. & Wayne Rust, .... M. C. C. ...., 3-27-61, Div. 3. 


83.4 Operation Required by Public Interest 
83.40 Generally 


83.40 Dormancy of operating rights is a right and proper basis for 
finding a transaction to be inconsistent with public interest in absence of 
showing that revitalized operations would be of some public benefit. Any 
substantial interruption of one carrier’s service tends to result in expansion 
of other facilities to meet continuing needs of shippers and thus to cause 
overcrowding if suspended service is resumed. 316 U. S. 74. 


Term ‘public interest’ embraces interest of competing carriers. See 
59 M. C. C. 534. MOC-F-7279, B. E. Richner, Inc.—Pur.—G. D. & Wayne 
Rust, .... M.C. C. ...., 8-27-61, Div. 3. 


83.40 Reasons, whatever they may be, for a carrier’s failing to provide 
service has little bearing on question whether transaction would be con- 
sistent with public interest. See 85 M. C. C. 110. MC-F-7220, Shamrock 
Van Lines, Inc.—Pur. (Por.)—J. G. Arledge, .... M. C. C. ...., 4-18-61, 
Div. 3. 


84. New Service Doctrine 


84.1 New Through Operation 
84.12 Restrictions Against 


84.12 Since it is evident that proposed restriction, which is general in 
scope, would result in creation of undesirable problems of interpretation 
and operating complications which would plague considered rights through- 
out their future existence, imposition of proposed restriction upon unified 
rights would not be consistent with public interest. MC-F-7396, Chemical 
Tank Lines, Inc.—Control & Merger—Leaman Transp. Corp. & Leaman 
Transp. Co. Inc., .... M. C. C. ...., 4-20-61, Div. 3. 


84.3 Duplication of Authority 
84.34 Protective Conditions 


84.34 To approve purchases by both Atlas and McClatchy, as proposed, 
would result in substantial duplicating operations by two competitive car- 
riers where only one carrier, Macaulay, conducted operations before. Such 
division would clearly be contrary to public interest. 70 M. C. C. 556; 58 
M. C. C. 748. Conceivably some geographic division could be made by can- 
celling major portions of rights as described, but this would ‘“atomize”’ 
authority and result in two carriers holding only fraction of rights now 
under single ownership. Compare 85 M. C. C. 619. Therefore, conclusion 
is inescapable that it would not be proper to permit both Atlas and Mc- 
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Clatchy to purchase separate portions of rights, and application as to Mc- 
Clatchy must be denied. MO-F-7759, Atlas Truck Line, Inc. & McClatchy 
Bros. Inc.—Pur. (Por.)—J. H. Macaulay, .... M. C. C. ...., 4-20-61, 
Finance Board No. 1. 


85. Sound Transportation Conditions 


85.2 Efficiency 
85.21 Complementary Operations 


85.21 While York Interstate’s return traffic from points other than 
those in Louisiana served outbound from Texas has been limited, in absence 
of any showing that competing carriers would be materially affected through 
greater utilization of those rights by Ryder Tank, any cancellation thereof 
would only tend to further aggravate already unbalanced nature of opera- 
tions with possible adverse effect on shippers now being served. MC-F-7196, 
Ryder Tank Line, Inc.—Pur.—yYork Interstate Trucking, Inc., .... M. C. C. 
-.-+, 4-14-61, Div. 4. 


85.22 Unconnected Operations 


85.22 As general rule, Commission has been loathe to approve sec. 5 
applications involving common control of two or more physically separated 
operating units. Physical separation of commonly controlled operating 
units, of course, precludes integrated operation and, as result, affects effici- 
ency and economy of transportation service provided. Moreover, short gap 
in operations of commonly controlled carriers affords substantial temptations 
for institution of unlawful operating practices, which situation, from policy 
standpoint, should be avoided to extent possible, as a matter of sound and 
practical regulation. MC-F-7089, Rocket Transport, Inc.—Pur.—Bush 
Transfer, Inc., .... M. C. C. ...., 4-83-61, Div. 3. 


85.3 Competitive Effect 
85.30 Generaily 


85.30 Although Stone will probably encounter some increased competi- 
tion from vendee replacing vendor in field because it is a larger and stronger 
carrier, this alone is not sufficient to require cancellation of any of authority 
to serve points in Virginia. MC-F-7306, General Delivery, Inc.—Pur.—D. 
J. Sole, 4-19-61, Div. 3. 


85.30 In view of considerable volume of traffic interchanged between 
applicants, approval and consummation of transaction would not have any 
material adverse effect upon operations of competing carriers, or materially 
reduce competition in territory involved. MC-F-7630, Norwalk Truck Lines, 
Inc.—Pur.—Royal Transit, Inc., 3-31-61, Finance Board No. 1. 


85.30 Where, as here, operating rights proposed to be reactivated 
have been completely dormant for substantial period and were of no com- 
petitive significance even before, and protestants, having rendered reason- 
ably acceptable and adequate service to shipping public, are entitled to pro- 
tection against establishment of new or additional service regardless of 
their size and financial strength to withstand additional competition. See 
75 M. C. C. 582, 585. MC-F-7220, Shamrock Van Lines, Inc.—Pur. (Por.) 
—J. G. Arledge, .... M. C. C. ...., 4-18-61, Div. 3. 


85.33 Proof of Impairment 


85.33 In these proceedings it is applicants’ burden to show that trans- 
action, if consummated, would be consistent with public interest, and their 
failure to adduce evidence to support such finding would require denial (or 
an approval subject to prescribed conditions because of a partial failure of 
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proof) regardless of whether or not evidence in opposition is presented. 
Protestants are not required to carry any part of this burden, and their 
failure to present underlying data in support of their oral testimony con- 
cerning their operations and service does not provide valid basis for strik- 
ing evidence upon objection, but at most presents question as to weight 
which should be given thereto in light of all of evidence. MC-F-7196, Ryder 
Tank Line, Inc.—Pur.—yYork Interstate Trucking, Inc., .... M. C. C. ...., 
4-14-61, Div. 4. 


85.4 Effect Upon Employees 
85.41 Railroad 


85.41 Same conditions imposed as in 257 I. C. C. 177. F. D. 21380, 


Maine C. R. Co. Trackage Rights bet. Groveton & Stratford, N. H., 4-19-61, 
Finance Board No. 3. 


85.41 Joint control agreement was to become effective upon execution 
of Seaboard-Chesapeake agreement and upon Commission approval of sec. 
5(2) transaction. Seaboard-Chesapeake agreement, although collateral, was 
not essential element of transaction. It was Commission approval of joint 
control transaction which determined whether Seaboard acquisition could be 
legally consummated. 


Chesapeake employees adversely affected through discontinuance of 
Seaboard operation are not entitled to protection of sec. 5(2)(f) since 
Chesapeake was neither an applicant nor was that carrier involved in trans- 
action for which approval was sought. Compare 261 I. C. C. 615 and 295 
I. C. C. 806. 282 1. C. C. 311 distinguished. F. D. 20423, Seaboard A. L. R. 
Co.—Contro], etc.—Richmond T. Ry. Co., .... I. C. C. ...., 4-18-61, Div. 3. 


85.45 Motor Truck Carrier 


85.45 While Baggett’s misrepresentations are not condoned, in view 
of Hunt’s involvement in false representations and its failure to appear at 
further hearing and defend its action in firing its employees, there are such 
obvious gaps in evidence that Commission is reluctant to institute revocation 
proceedings or even move to temporarily suspend certificate issued to Baggett 
with ensuing loss of customers and interruption of employment for em- 
ployees, especially since it has been established policy of Commission to go 
no further than to require three months’ severance pay for displaced em- 
ployees. MC-F-6034, Baggett Transp. Co.—Pur.—Hunt Frt. 

-... M.C. C. ...., 3-29-61, Commission. 

85.45 Although transaction may result in a few employees of vendor 
being adversely affected, overall effect upon employees of that company 
would be beneficial in providing job security and prospect of greater oppor- 
tunities with a financially sound, growing and progressive motor carrier. 
MC-F-7630, Norwalk Truck Lines, Inc.—Pur.—Royal Transit, Inc., 3-31-61, 
Finance Board No. 1. 


86. Leases & Operating Agreements 


86.3 Trackage or Operating Agreements 
86.31 Original Railroad Agreement 


86.31 Original Railroad Joint Facility Agreements Approved by Div. 4, 
unless otherwise stated: 


Illinois T. R. Co.—Abandonment—Sangamon & Logan Counties, Ill., F. D. 
21361, 4-7-61, Finance Board No. 3. 


Maine C. R. Co.—Trackage Rights bet. Groveton & Stratford, N. H., F. D. 
21380, 4-19-61, Finance Board No. 3. 
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87. Disposition of Unification Applications 


87.1 Merger 
87.18 Motor Truck Lines—Approved 
87.13 Unification by Consolidation, Merger, or Purchase of Operating 


Authority and Property of Two or More Motor Carriers of Property Author- 

ized by Div. 4, unless otherwise stated: 

Chemical Tank Lines, Inc.—Securities, F. D. 20938, .... M. C. C. ...., 
4-20-61, Div. 3 (embraced in MC-F-7396). 

Daily Exp. Inc.—Pur.—Eck Bros., MC-F-7746, 4-4-61, Finance Board No. 1. 

General Delivery, Inc.—Pur.—D. J. Sole, MC-F-7306, 4-19-61, Div. 3. 

Kulp & Gordon, Inc.—Pur.—G. M. Knox & W. M. Marshman, MC-F-7726, 
4-20-61, Finance Board No. 1. 

Midwest Coast Transport, Inc.—Pur.—Dakota Enterprises, Inc., MC-F-7688, 
3-31-61, Finance Board No. 1 


Motor Exp. Inc.—Pur.—Endres Delivery, Inc. (D. J. Goldstein, Assignee), 
MC-F-7615, 4-7-61, Finance Board No. 1. 

Norwalk Truck Lines, Inc.—Note, F. D. 21270, 3-31-61, Finance Board No. 1 
(embraced in MC-F-7630). 

Ryder Sys. Inc.—Note, F. D. 20650, .... M. C. C. ...., 4-14-61, (embraced 
in MC-F-7196). 


Santa Fe Trail Transp. Co.—Ariz.-Calif., pep esse. Gad Ci, 1.66. BOC SG 
3-28-61, (embraced in MC-F-645 7). 
87.17 " ‘Motor Truck Lines—Denied 
87.17 Unification by Consolidation, Merger or Purchase of Entire 
Operating Authority of Two or More Motor Carriers of Property Denied by 
Div. 4, unless otherwise stated, for Failure of Proof: 


Central Jersey Mtr. Lines, Inc.—Pur.—Prompt Mtr. Lines, Inc. (Wm. & 


a Farese, Mortgagees), MC-F-7198, .... M. C. C. ...., 3-29-61, 

v. 8. 

Richner, B. E., Inc.—Pur.—G. D. & Wayne Rust, MC-F-7279, .... M. C. C. 
. +++, 3-27-61, Div. 3. 

Robertson Tank Lines, Inc.—Pur.—Kemper, Inc., MC-F-7705, .... M. C. C. 
. 4-6-61, Finance Board No. 1. 

Rocket ‘Transport, Inc.—Pur.—Bush Transfer, Inc., MC-F-7089, .... 
M. C. C. ...., 48-61, Div. 8. 


Valley Mtr. Lines, "Ine, —Note & Assumption of Obligations, F. D. 21147, 
M. C. C. ...., 4-17-61, Finance Board No. 1 (embraced in 
MC- F-7 479). 


87.2 Purchase of Portion of Franchise 
87.23 Motor Truck Lines—Approved 
87.23 Acquisition of Portion of Operating Authority of One Motor 
Carrier of Property by Another Such Carrier Approved by Div. 4, unless 
otherwise stated: 
Atlas Truck Line, Inc. & McClatchy Bros. Inc.—Pur. (Por.)—J. H. Macaulay, 
MC-F-7759, .... M. ©. C. ...., 4-20-61, Finance Board No. 1. 
Briggs Transp. Co,—Securities, F. D. 21189, 4-14-61, Finance Board No. 1 
(embraced in MC-F-7552). 
87.27 Motor Truck Lines—Denied 
87.27 Acquisition of Portion of Operating Authority of One Motor 
Carrier of Property by Another Such Carrier Denied by Div. 4, unless other- 
wise stated: 
Furniture Exp. Inc.—Pur.—G. H. Ekberg, MC-F-7731, .... M. C. C. ...., 
3-27-61, Finance Board No. 1. 
Shamrock Van Lines, Inc.—Pur. (Por.)—J. G. Arledge, MC-F-7220, 
M. C. C. ...., 4-18-61, Div. 8. 


Table of Cases 


* After Index number indicates case is listed but not digested 
NPR indicates decision will not be printed in full. 


For applications listed but not indexed individually, please consult 
Index numbers in text of Index, as listed below: 


KIND OF APPLICATIONS TOPIC SECTIONS 
25. Alternate Routes or Gateways (Franchises) 25.08-25.09 
27. Disposition of Applications (Franchises) 27.11-27.73 
29. Abandonment 29.91-29.93 
33. Security Issues 33.03-33.93 
35. Reorganization Allowance 35.99 
81. Control of Two or More Carriers 81.71-81.75 
83. Transfer of Dormant Franchises 83.92-83.97 
86. Leases and Operating Agreements 86.11-86.33 
87. Acquisitions or Mergers 87.11-87.28 


Cases Indexed 


(I. C. C. decisions in mimeograph served April 1 through April 28, 1961.) 


Admiral Transit, Inc. Ext.—U. S. Hwy. 53 (npr) 25.07, 25.08%, 25.41 
Ali Trucking Com. Car. App. (npr) 21.54, 21.72, 27.31° 
Allowances, see “Tank-Car” 

Alterman Transport Lines, Inc. Com. Car. Grandfather App. (npr) 


14.20, 14.21, 18.32, 20.40, 27.31° 
Application, see “Extension of Detroit” 


Arco Auto Carriers, Inc. Ext.—South Bend, Ind. (embraced in Dallas & 

Mavis Fwdg. Co. Inc. Ext.—Same) 27.31* 
Argo-Collier Truck Lines Corp. Com. Car. Grandfather App. (npr) 

04.01, 04.03, 16.46, 20.12, 20.40, 27.31* 

Arkansas & Ozarks Ry. Corp.—Abandonment of Entire Line (Ark.-Mo.) 

(npr) 16.40, 29.33, 29.81, 29.91° 
Articles, see “Cleaning Compounds,” “Radio Sets” 
Atlas Truck Line, Inc. & McClatchy Bros. Inc.—Pur. (Por.)—J. H. 


Macaulay 83.30, 84.34, 87.23 
Baggett Transp. Co.—Pur.—Hunt Frt. Lines, Inc. 80.01, 80.06, 85.45 
Baltimore & O. R. Co. Bonds (npr-?) 18.60 
Bangor & Aroostook R. Co. Stock (npr-?) 33.70 
Barrett, J. C., Ext.—Ironwood, Mich. 21.50, 23.63, 24.67, 27.31° 
Bay & Bay Transfer Co. Inc. Ext.—Foundry Limestone (npr) 17.48, 24.53, 27.31° 
Beatty Mtr. Exp. Inc. Ext.—Cumberland, Md. (npr) 21.72, 27.31° 

Ext.—Washington, Pa. (npr) 24.72, 24.78, 27.31* 
Beverage Containers—Ala. to Fla. (I & S M-13977) 53.08, 55.83, 67.84 
Boots or Shoes—Columbus, Ohio to Mich. Points (I & S M-13906) 53.41, 55.06, 67.85 
Boston & M. R. Loan Guaranty (npr-?) 31.40 
Boswell, W. H., Ext.—Little Rock, Ark. (npr) 24.55, 27.32*° 
Brick, see “Building” 

Briggs Transp. Co.—Pur. (Por.)—McCoy Truck Lines, Inc. (npr) 82.41 

—Securities (embraced in Same—Pur. (Por.)—McCoy Truck Lines, 

Inc. (npr) 33.53*, 87.23* 
Britton, Wm. W., Cont. Car. App. (npr) 05.20, 24.01, 24.03, 27.42* 
Brown Bros. Exp. Inc. Ext.—Sunbury, Pa. (npr) 24.42, 27.31* 
Buchholz, Alex & Samuel, Com. Car. Grandfather App. (npr) 20.40, 27.31* 


Building Brick & Tile—Denver, Colo. to Kans. & Mo. (I & S M-13580) 


55.81, 64.15, 67.64 

Bulk Mtr. Transport, Inc.—Ext.—Several States (npr) 
21.52, 21.77, 23.10, 26.76, 27.31° 
Bulk Transport, Inc. Ext.—Demopolis, Ala. (npr) 21.72, 27.31° 
Burnham Trucking Co. Inc. Ext.—10 States (8 States), Subs 2,4 17.13, 17.43, 27.32* 
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C & D Transp. Co. Inc. Ext.—Frozen Foods 
13.70, 20.08, 20.09, 21.02, 22.01, 22.06, 27.31° 
Central Jersey Mtr. Lines, Inc.—Pur.—Prompt Mtr. Lines, Inc. (Wm. & 
Frances Farese, Mortgagees) 15.03, 80.11, 87.17% 
Central of Ga. Ry. Co.—Control (F. D. 19159) 13.53, 81.92 
Chemical Tank Lines, Inc.—Control & Merger—Leaman Transp. Corp. & 
Leaman Transp. Co. Inc. 13.70, 18.57, 83.02, 84.12 
—Securities (embraced in Same—Control & Merger—Leaman Transp. 
Corp. & Leaman Transp. Co. Inc.) 33.53°, 87.13* 
Chicago & N. W. Ry. Co.—Abandonment bet. Ceylon & Fox Lake, Minn. 
(npr-?) 29.45, 29.91° 
Chicago, B. & Q. R. Co.—Abandonment bet. Nekoma & Woodhull, IIl. 
(npr-7?) 29.45, 29.91° 
Chicago, M., St. P. & Pac. R. Co. (Rules & Instructions for Inspec. & Test. 
of Locomotives other than Steam) (npr-?) 46.51 
Cleaning Compounds & Related Articles—Cincinnati to N. Y. & N. J. 
(I & S M-13925) (embraced in Edible Flour—Cincinnati, Ohio to 
N. J. & N. Y.) 67.88 
Collins, E. R., Com. Car. Grandfather App. (npr) 20.43, 27.32* 
Colonial & Pac. Frigidways, Inc. Com. Car. Grandfather App. (npr) 
20.40, 20.43, 27.31* 
Compounds, see “Cleaning” 
Consolidated Freightways Corp. of Del., see “Consolidated Freightways, 
Inc.” 
Consolidated Freightways, Inc. (now retitled Consolidated Freightways 
Corp. of Del.)—Com. Car. Grandfather App. 


04.02, 04.03, 20.40, 21.02, 22.17, 27.31* 
Containers, see “Beverage” 


Coppock, L. Wm., Com. Car. App. (npr) 24.01, 24.55, 27.32° 

Cosgrove, Frank, Transp. Co. Inc. Ext.—Liquid Lard 24.68, 27.31° 

Cotton Linters & Newsprint Paper—Va. to N. J. & Maine to Md. (I & S 
M-13881) 16.23, 64.03, 67.65 


Daily Exp. Inc.—Pur.—Eck Bros. (npr-?) 87.13* 
Dallas & Mavis F-wdg. Co. Inc. Ext.—South Bend, Ind. 21.72, 26.43, 26.71, 27.31* 
Detroit, see “Extension of” 

Dixie Transport Co. Ext.—Fila. (npr) 24.13, 26.71, 27.32° 


Eastern Transp. Co. Inc. Cont. Car. App. (npr) 23.60, 27.41* 
Edible Flour—Cincinnati, Ohio to N. J. & N. Y. (I & S M-13902) 64.31, 67.11 
Electric Sad Irons from Ontario, Calif. to Chicago, Ill. (I & S M-13444) 
55.81, 64.15, 67.87 
Enlargement of Los Angeles Pickup & Delivery Area (I & S 7222) (See 
Apr. 18 Notice) 42.40, 70.10 
Erickson Transport Corp. Ext.—Citrus Juices—Frostproof, Fla. (npr) 
02.10, 16.05, 18.57, 24.01, 24.30, 24.68, 27.32* 
ET & WNC Transp. Co. Note (npr-?) 33.13* 
Extension of Detroit, Mich. Rate App. (I & S M-13976) 16.23, 53.40, 67.0 


F & W Exp. Inc. Ext.—Nashville, Tenn. (npr) 24.11, 26.74, 27.32* 
Fares, see “Passenger” 

Faribo Refrigerated Service, Inc. Com. Car. Grandfather App. (npr) 20.40, 27.31* 
Flour, see “Edible” 

Fogleman, L. M., Ext.—Anse LaButte, La. (npr) 05.20, 21.22, 24.01, 24.13, 27.31* 
Foods, see “Frozen” 

Fort Dodge, D. M. & S. Ry. Co.—Abandonment bet. Evanston Jctn. & 


Lehigh, Iowa (npr) 29.10, 29.45, 29.81, 29.91* 
Freight, see “Increased” 


Fresh Fruits, see “Increased Rates” 
Frozen Foods—Trans-Continental to Middle Atlantic States (I & S M- 


13871) 55.83, 64.01, 67.82 
Furniture Exp. Inc.—Pur.—G. H. Ekberg 83.35, 87.27* 
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General Delivery, Inc.—Pur.—D. J. Sole (npr) 83.28, 85.30, 87.138° 
Graham, Lee, Cont. Car. App. (npr) 23.62, 24.01, 27.42° 
Gray Line, Inc. Ext —W. Va. Racetracks (npr) 18.42, 20.30, 20.32, 27.21° 
Groover, Roland, dba R. Groover Fruit Co., see “Schmieding, H. C., Pro- 

duce Co.” 


Hale Dstbg. Co. Inc. Com. Car. Grandfather App. (npr) 
04.02, 05.60, 20.40, 20.48, 27.81° 


Helm’s Exp. Inc. Note (npr-?) 33.45° 
Hines, R. N., Ext.—Malt Beverages (npr) 24.18, 27.32° 
Hoffman Towboat Co., A Corp.—Ctfe. Transfer—W. F. Hoffman dba 
Hoffman Towboat Co. (npr-?) 28.11 
Home Transp. Co. Inc. Ext.—Removal Marietta Gateway (Elimination of 
Gateway) Subs 31, 32 21.72, 23.60, 24.01, 24.17, 25.07, 27.32* 


Hours of Service, see “Qualifications” 


Illinois C. R. Co.—Abandonment bet. Mitchell Jctn. & Royalton, III. 


(npr-?) 29.45, 29.91* 
Illinois T. R. Co.—Abandonment—Sangamon & Logan Counties, III. 

(npr) 29.45, 29.91%, 86.31° 
Increased Frt. Rates, 1960 (Rule 7—Combination Rates) 57.20, 60.33, 60.43 
Increased Rates on Fresh Fruits & Vegetables 64.03, 68.0, 70.82 
increased Rates on Iron Ore 68.0, 68.01 
Interstate Dstbg. Co. Inc.—Cont. Car. App. 05.10, 26.71, 27.32° 


Iron Ore, see “Increased Rates” 
Irons, see “Electric Sad” 
Ironton R. Co., Lehigh V. R. Co. & Reading Co.—Abandonment, etc., in 
Lehigh County, Pa. (npr-7?) 29.45, 29.91° 


J. L. S. Transport Corp. Note & Assumption of Obligations (npr-7?) 


31.90, 33.01%, 32.90 
Jenkins Truck Line, Inc. Ext.—Several States (npr) 23.80, 24.53, 24.78, 27.31° 


Kaiser Steel Corp. v. Atchison, T. & S. F. Ry. Co. (No. 33368) 11.90, 58.40, 67.78 
Kap, V., Trucking, Inc. Ext.—Fairport Harbor, Ohio (npr) 20.09, 23.10, 24.10, 27.41° 


Kaw Transport Co. Ext.—Chemicals (npr) 24.44, 24.52, 27.31° 
Kulp & Gordon, Inc.—Pur.—G. M. Knox & W. M. Marshman (npr-?) 87.13* 
Leonard, C. A., Broker App. 18.33, 21.19, 24.02, 27.73* 


Linters, see “Cotton” 
Los Angeles Pickup, see “Enlargement of” 


Lynden Transfer Inc. Ext.—Portland (Oreg.) (npr) 24.55, 27.32* 
Lyon Van & Stor. Co. Note (npr-?) 33.23° 
M & M Oil & Transp. Inc. Ext.—Petroleum (npr-?) 18.21, 27.32° 
M & M Tank Lines, Inc. Com. Car. App. (npr) 24.72, 27.32* 
Maine C. R. Co.—Trackage Rights bet. Groveton & Stratford, N. H. 
(npr) 85.41, 86.31° 
Mayfield, W. T., Sons Trucking Co.—Interpretations 22.00, 24.13 
—Removal of Restriction (embraced in Same—Interpretations) 27.32° 
McGwinn, W. R., Ext.—Fairport Harbor, Ohio (embraced in V. Kap 
Trucking, Inc. Ext.—Same) (npr) 27.42* 
Meat & Packinghouse Products to South (FSA. 33490) 55.82, 60.31, 67.83 
Michigan C. R. Co. & New York C. R. Co.—Abandonment (Pors.)— 
Ypsilanti Br. (Mich.) (npr-?) 29.45, 29.91° 


Midwest Coast Transport, Inc.—Pur.—Dakota Enterprises, Inc. (npr-?) 87.13* 
Milk Transport, Inc. Ext.—Citrus Juices—Frostproof, Fla. (embraced in 
Erickson Transport Corp. Ext.—Same) (npr) 27.82* 
Miller Transporters Ltd. Ext.—Urea 21.02, 22.52, 24.10, 24.58, 24.55, 27.81° 
Missouri Pac. R. Co. BS-Ap. 14796 (Modifications of Systems or De- 


vices) 46.30, 46.52 
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Modification of U. S. Safety-Appliance Standards, Union Tank Car Co. 

(No. 32258) 46.10 
Modifications of Systems or Devices, see “Missouri Pac. R. Co. BS-Ap. 

14796,” “New York C. R. Co., Chesapeake & O. Ry. Co. BS-Ap. 


14735” 
Morton Salt Co. v. Southern Pac. Co. (No. 33160) 53.40, 60.05, 62.06, 67.36 
Motor Exp. Inc.—Pur.—Endres Delivery, Inc. (D. J. Goldstein, Assignee) 

(npr-?) 87.13* 
Murphey Truck Line, Inc. Ext.—Grenada, Miss. (npr) 16.66, 25.07, 25.08%, 25.50 
Murray, D. L., Ext.—Ariz. (npr) 18.02, 27.32* 


Newsprint, see “Cotton Linters” 
New York C. R. Co., Chesapeake & O. Ry. Co. BS-Ap. 14735 (Modifications 


of Systems or Devices) 46.40 

New York, N. H. & H. R. Co. Loan Guaranty 02.00, 02.06, 31.40 
Northern Pac. Ry. Co.—Abandonment bet. Belmont & Farmington, Wash. 

(npr-?) 29.45, 29.91° 
Norwalk Truck Lines, Inc.—Note (embraced in Same—Pur.—Royal 

Transit, Inc.) (npr) 33.53*, 87.13° 

—Pur.—Royal Transit, Inc. (npr) 15.03, 31.10, 85.30, 85.45 

O'Fallon-Belleville Coach Co, Inc.—Charter Operations (npr) 24.14, 27.22* 


Pacific Mtr. Tariff Bur. Inc.—Agreement (Sec. 5a Ap. 75) 561.01, 61.11, 51.29, 51.72 
Packinghouse, see “Meat” 
Paper & Paper Articles—Rhinelander, Wis. to Chicago (I & S M-12379) 

55.06, 55.83, 64.10, 67.65 
Paper, see “Articles,” “Cotton Linters” 
Passenger Fares—New York, N. H. & H. R. Co. (No. 33332, as supp.) 

18.33, 35.0, 80.01 

Pennsylvania R. Co. & Philadelphia, B. & W. R. Co.—Abandonment bet. 


Columbia City & Churubusco, Ind. (npr-?) 29.45, 29.91* 
Phosphate Rock—Points in Fla. to Points in Va. (I & S 7443) 65.82, 67.57 
Pickup, see “Los Angeles” 

Pittsburgh & New Eng. Trucking Co., Modification of Ctfe. 22.01 
Producers Transport, Inc. Ext.—Crossville, Ill. 17.48, 20.30, 20.32, 24.10, 27.31° 


Products, see “Meat” 

Public Service Coordinated Transport Ext.—New York & Elmont, N. Y. 
Racetracks (Consolidated record with Safeway Trails, Inc. Ext.— 
Same) (npr) 24.94, 26.71, 27.21* 


Qualifications & Maximum Hours of Service of Employees of Mtr. Carriers 
& Safety of Operation & Equipment (Ex Parte Or. MC-40) 
(npr-?) 46.70 


Radio Sets & Related Articles—Ill. to Philadelphia (I & S 7466) 55.85, 67.87 
Railway Labor Exec. Assn. (Rules, Standards & Instructions) 18.22, 46.40, 46.50 
Rate App., see “Extension of Detroit” 

Rates, see “Increased,” “Increased Frt.” 


Renegar, V. L.—Com. Car. App. (npr) 23.42, 24.06, 27.32* 
Revision of sec. 136.410, see “Railway Labor Exec. Assn., Ex Parte 171” 
Richner, B. E., Inc.—Pur.—G. D. & Wayne Rust 28.30, 83.35, 83.40, 87.17* 
Ringsby Truck Lines, Inc. Ext.—Tallows & Greases (npr) 05.20, 27.31* 
Riverside Taxicab Co. Com. Car. App. (npr) 24.90, 27.21* 
Robertson Tank Lines, Inc.—Pur.—Kemper, Inc. 80.30, 87.17* 
Robinson, J. C.—Com. Car. App. (embraced in Rocket Transport, Inc.— 
Pur.—Bush Transfer, Inc.) 27.32* 


Rock, see “Phosphate” 

Rocket Transport, Inc.—Pur.—Bush Transfer, Inc. 
18.35, 21.83, 24.10, 24.55, 80.02, 82.14, 85.22, 87.17* 

Rocky Mt. Mtr. Tariff Bur. Inc, (RR. Or. MC-470) (npr-?) 53.82 

Ruan Transport Corp. Ext.—Burlington, Iowa (npr) 24.66, 27.31° 
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Rules & Instructions for Inspection & Testing of Locomotives other than 
Steam, see “Chicago, M., St. P. & Pac. R. Co.” 

Rules, Standards & Instructions, etc., see “Railway Labor Exec. Assn., 
Ex Parte 171” 


Rumbley, F. N., Co. Ext.—Calexico, Calif. (npr) 24.10, 27.32* 
Ryder, Sys. Inc.—Note (embraced in Ryder Tank Line, Inc.—Pur.—York 
Interstate Trucking, Inc.) 33.53*, 87.13* 


Ryder Tank Line, Inc.—Pur.—yYork Interstate Trucking, Inc. 
15.21, 82.33, 83.02, 83.10, 83.28, 83.32, 85.21, 85.33 
Ryder Truck Lines, Inc.—Assumption of Obligation (embraced in Same— 


Control & Merger—Ryder Truck Lines of La. Inc.) (npr-?) 18.65 
Ryder Truck Lines, Inc.—Control & Merger—Ryder Truck Lines of La. 
Inc. (npr-?) 18.65 


Ryder Truck Lines of La. Inc. Ext.—Port Arthur-Abbeville (npr) 
18.45, 24.77, 27.31* 


S & S Transp. Inc. Com. Car. Grandfather App. (npr) 02.22, 20.13, 20.40, 27.31* 
Safeway Trails, Inc., see “Public Service Coordinated Transport” 
Sample Truck Line Ext.—Nettleton (Miss.) (embraced in Same v. T. R. 


Shumpert) (npr) 21.00, 21.50, 23.60, 27.31* 
Santa Fe Trail Transp. Co.—Ariz.-Calif. (embraced in Same—Pur.— 
Meddock Truck Line) 27.31°, 87.13* 
—Pur.—Meddock Truck Line 21.77, 21.78, 24.01, 26.42, 26.74, 80.17 
Schmieding, H. C., Produce Co. Com. Car. Grandfather App. (Substituted 
for Roland Groover, dba R. Groover Fruit Co.) (npr) 20.40, 27.32* 
Seaboard A. L. R. Co.—Control, etc.—Richmond T. Ry. Co. 29.10, 85.41 


Sets, see “Radio” 
Shamrock Van Lines, Inc.—Pur. (Por.)—J. G. Arledge 
16.46, 16.80, 80.01, 83.10, 83.40, 85.30, 87.27* 
Shaw, Willis, Frozen Exp. Inc. Ext.—Tenn., Ala. & Ga. (npr) 
13.70, 20.08, 21.02, 22.82, 27.31* 
Shoes, see “Boots” 
Shumpert, T. R., Ext.—Nettleton (Miss.) (embraced in Sample Truck Line 


v. T. R. Shumpert) (npr) 27.32° 
Snow, R. J. & Son, Inc. Cont. Car. App. (npr) 05.20, 27.41° 
Southern Pac. Co.—Change of Passenger Service bet. Oakland, Calif. & 

Ogden, Utah 02.00, 16.10, 18.90, 29.08, 29.10, 29.25, 29.32 
Southern Pac. Co. Equipment Trust Ctfes. (npr-?) 33.12* 
Southern Tank Lines, Inc. Ext.—Crossville, Ill. (embraced in Producers 

Transport, Inc. Ext.—Same) 27.32* 

Ext.—Locks Project (Ohio) (npr) 24.01, 27.32* 
Ext.—Owensboro, Ky. (npr) 26.71, 27.31* 
Standards, see “Modification of U. S. Safety—Appliance” 
Super Service Mtr. Frt. Co. Inc. Notes (npr-7?) 33.45* 


Tamiami Trail Tours, Inc. Ext.—Jacksonville—Canal Point, Fla. (npr) 
16.75, 24.04, 26.60, 26.73, 27.21* 


Tank-Car Allowances in Off. Terr. (No. 33277) 45.01 
Taylor Heavy Hauling, Inc. Ext.—South Bend, Ind. (embraced in Dallas 
& Mavis Fwdg. Co. Inc. Ext.—Same) 27.32* 


Tile, see “Building Brick” 
Tynan, W. M. & Co. Inc. Com. Car. Grandfather App. (npr) 
15.98, 20.40, 20.41, 20.43, 27.31* 


Union Tank Car Co., see “Modification” 


United Truck Lines, Inc. Ext.—Grays Harbor (Wash.) (npr) 24.53, 27.31* 
Valley Mtr. Lines, Inc.—Note & Assumption of Obligations (embraced in 

Same—Pur.—Pierce Frt. Lines, Inc.) 33.54*, 87.17* 

—Pur.—Pierce Frt. Lines, Inc. 15.03, 82.10, 82.14 


Van Tassel, Inc. Ext.—Fertilizer Compounds (npr) 21.21, 21.22, 21.54, 27.31* 
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Wando Produce Co. Com. Car. Grandfather App. (npr) 20.40, 27.31° 
Warehouse Delivery Service, Inc. Com. Car. Grandfather App. (npr) 20.40, 27.31* 
Washington, Va. & Md. Coach Co. Inc. Ext.—W. Va. (embraced in Gray 

Line, Inc. Ext.—W. Va. Racetracks) (npr) 27.22* 
Wells, Fred, Com. Car. App. (npr) 20.08, 21.21, 27.31* 
Willett Co. Conversion Proceeding (embraced in Willett Transports, Inc. 

Same) (npr) 27.31°* 
Willett Transports, Inc. Conversion Proceeding (npr) 21.22, 21.81, 27.32* 
Woodard, Wm. C., Com. Car. Grandfather App. (npr) 20.43, 21.22, 27.31° 


Younger Bros. Inc. Ext.—Petroleum Oils (npr) 24.01, 24.10, 24.13, 27.32* 





List of New Members * 


Delbert M. Auten, 413 Avon Road, Memphis 17, Tennessee. 

Gilbert L. Barber, 131734 Tutwiler Avenue, Memphis 7, Tennessee. 
Donald W. Bennett, 622 Keith Building, Cleveland 15, Ohio. 

Miss Bertha I. Bode, 765 Belt Avenue, St. Louis 12, Missouri. 

Lester M. Bridgeman, 952 Pennsylvania Building, Washington 4, D. C. 
Cecil H. Brown, Sutton & Brown, Post Office Box 367, Orlando, Florida. 


H. James Conaway, Jr., Morford, Young and Conaway, Bank of Delaware Building, 
Wilmington 1, Delaware. 


John W. Cooper, 507-509 Title Guarantee Building, Birmingham 3, Alabama. 


Ralph J. Dalessio, Erickson, Dalessio, Blakemore, Cross & Rothal, 165 West Center 
Street, Akron 2, Ohio. 


Robert E. Eatman, 2632 West Cavett Drive, Shreveport, Louisiana. 


Brady M. Hatcher, Traffic Manager, Avondale Mills, General Office, Sylacauga, 
Alabama. 


Alfred G. Krebs, 1690 Lawndale Avenue, San Leandro, California. 


John Andrew Kundtz, Falsgraf, Kundtz, Reidy and Shoup, 1050 Union Commerce 
Building, Cleveland 14, Ohio. 


Stanley Lowder, 6448 North Wheeling Street, Tulsa, Oklahoma. 


Delbert C. Martin, Traffic Representative, Union Pacific Railroad Company, 321 
South Boston Avenue, Room 721, Tulsa 3, Oklahoma. 


Edward L. Merrigan, 425-13th Street, N. W., Suite 929, Washington 4, D. C. 

John Charles Murphy, 603 Sheridan Road, Evanston, Illinois. 

J. Albert Nelson, 200 South Grandview Avenue, Pittsburgh 5, Pennsylvania. 

Charles P. Ninow, 2641 West 37th Place, Chicago 32, Illinois. 

Thomas Temple Pond, Jr., 268 Henry Street, Brooklyn 1, New York. 

Richard G. Ranke, 22359 Calverton Road, Shaker Heights 22, Ohio. 

William C. Ryan, 2105 Andover Court, Oklahoma City, Oklahoma. 

C. Robert Schaub, Post Office Box 1134, Huntington, West Virginia. 

Francis E. Schlax, 231 South LaSalle Street, Chicago 4, Illinois. 

Robert L. Stender, Freight Service Representative, The Chesapeake & Ohio Railway 
Company, 820 Healey Building, Atlanta 3, Georgia. 

John A. Sutton, Sutton & Brown, Post Office Box 367, Orlando, Florida. 

Kenneth G. Thomas, Smart, Thomas and Bartsch, 2010 N. W. Vaughn Street, 
Portland 9, Oregon. 

John J. Todd, Thuet & Todd, 228 Grand Avenue, South St. Paul, Minnesota. 

John P. Tynan, 66-48—69th Street, Middle Village 79, New York. 

Vail A. Van Natta, 112 South Northwest Highway, Park Ridge, Illinois. 

Alexander Volotta, Toledo University, Toledo 6, Ohio. 

William C. Warner, 7564 Boleyn Drive, Cincinnati 39, Ohio. 





* Elected to membership May, 1961. 
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Meetings of Regional Chapters 


District 1—Maine, New Hampshire, Vermont, Massachusetts and Rhode Island 
District No. 1 Chapter (Boston) 


Herman Matthei, President, General Counsel, The New England 
Motor Rate Bureau, Inc., 125 Lincoln Street, Boston 11, Massachusetts. 


Rhode Island Chapter 

Russell B. Curnett, Chairman, 49 Weybosset Street, Providence, R. I. 

District 2—Connecticut, New York and New Jersey 
Metropolitan New York Chapter 

A. Robert Bamonté, Chairman, Assistant Manager, Commerce 
Bureau, New York Central System, 466 Lexington Avenue, New York 
17, New York. 

Meets: Monthly at Traffic Club of New York, Sixth Floor, Grand 
Central Terminal Building, 15 Vanderbilt Avenue, New York, New 
York, third Tuesday of each month, 6:30 p. m., except June, July and 
August. Out-of-town members are cordially invited to attend meetings. 
District 3—Pennsylvania (eastern half), Maryland, Delaware and District of Columbia 

Greater Philadelphia District Chapter 

Mis. Adele A. Konefal, Chairman, Traffic Manager, Frank H. Fleer 
Corporation, 10th & Somerville Avenue, Philadelphia 41, Pennsylvania. 

Meets: Third Thursday of each month (except June, July and 
August) at 7:30 p. m., in the Benjamin Franklin Hotel, Traffic Club 
Quarters, Ninth and Chestnut Streets, Philadelphia 5, Pennsylvania. 
Out-of-town members are cordially invited. 

Eastern-Central Pennsylvania Chapter 


A. R. Brobst, Chairman, Chief Traffic Analyst, Armstrong Cork 
Company, Lancaster, Pennsylvania. 


Baltimore Chapter 


Anthony P. Donadio, Chairman, General Attorney, The Baltimore 
and Ohio Railroad Company, 301 Baltimore and Ohio Building, Balti- 
more 1, Maryland. 

Meets third Thursday of each month, September through May, at 
8:00 p. m., Association of Commerce Building, 22 Light Street, 
Baltimore, Maryland. Out-of-town members are cordially tnvited. 





N. B.: Members within each of the several districts may at their own expense 
with the approval of the vice president of the district, organize and maintain district 
and local c 4 which may send delegates to annual or other meetings of the 
Association. Such ig om must conform to the constitution and bylaws of the 
Association, provided, however, that membership in the Association of Interstate 


Commerce Commission Practitioners shall be deemed a condition precedent to 
membership in any chapter. (Constitution—Section 5, Article IV). | 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
peame 120-122 of December, 1939, Journal.) (Dues have been raised to $2.00 per 
member. 
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District of Columbia Chapter 


John C. Bradley, Chairman, Rice, Carpenter and Carraway, 618 
Perpetual Building, Washington 4, D. C. 

Meets bimonthly, second Tuesday. 

Out-of-town members are invited to attend the luncheons of the 
D. C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10:30 of the day of 
the luncheon so that reservation can be made. 





District 4—Pennsylvania (western half), Ohio and West Virginia 


Pittsburgh Chapter 


Dwight L. Koerber, Chairman, Executive Secretary, The Coal Traffic 
Bureau, 1011 Oliver Building, Pittsburgh 22, Pennsylvania. 
Meets: At call of Chairman. 


Akron Chapter 


Professor Newton Morton, Chairman, 1550 Bridge View Circle, 
Cuyahoga Falls, Ohio. 


Meets: Bimonthly, third Wednesday of alternate months, except 
July and August. 


Cleveland Chapter 


James F’. Nolan, President, Vice President, Wolverine Express, Inc., 
1901 Train Avenue, Cleveland 13, Ohio. 
Meets: Quarterly on third Tuesday of the month. 


District 5—Virginia, North Carolina and South Carolina 
Richmond Chapter 


James E. Lewis, Jr., President, Assistant to Director of Traffic, 
Reynolds Metals Company, Reynolds Metals Building, Richmond 19, 
Virginia. 

Carolina Chapter 


W. L. Murph, Jr., Chairman, Manager, Cannon Mills Traffic De- 
partment, 101 West First Street, Kannapolis, North Carolina. 


District 6—Georgia, Alabama and Florida 


Atlanta Chapter 


Charles E. Martin, Chairman, Assistant General Freight Agent, 
Atlanta & West Point Railroad, Georgia Railroad and Western Railway 
of Alabama, 4 Hunter Street, S. E., Room 105, Atlanta 3, Georgia. 


Alabama Chapter 


Carl F. Fischer, III, Chairman, Traffic Manager, Malone Freight 
Lines, Inc., P. O. Box 392, Birmingham, Alabama. 
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District 7—Kentucky, Tennessee and Mississippi 
Louisville Chapter 


James P. Haynes, Chairman, Manager, Transportation Division, 
Louisville Chamber of Commerce, Inc., 300 West Liberty Street, Louis- 
ville 2, Kentucky. 

Meets: January, April, July and September on notification. 


District 8—Michigan, Indiana and Illinois 
Chicago Regional Chapter 


Harold E. Spencer, General Chairman, Belnap, Spencer, Hardy & 
Freeman, One North LaSalle Street, Chicago 2, Illinois. 

Meets: 12:15 p. m., second Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. Out-of-town members are cor- 
dially invited to attend the luncheon and meeting. 


District 9—Wisconsin, Minnesota, North Dakota and South Dakota 
Ninth District Minneapolis Chapter 


Richard E. Johnson, President, Sales Representative, Consolidated 
Freightways, 2520 Broadway, N. E., Minneapolis 13, Minnesota. 

Meets: 6:00 p. m., second Tuesday of each month, Minneapolis 
Grain Exchange, 4th Ave. South & 4th Street, Minneapolis, Minn. 
Out-of-town members are cordially invited to attend dinner and meeting. 


Southeastern Wisconsin Chapter—Milwaukee 


George T. Brewer, Jr., Chairman, Assistant General Traffic Man- 
ager, A. O. Smith Corporation, P. O. Box 584, Milwaukee 1, Wisconsin. 

Meets: Third Wednesday of each month, September through June, 
at the Westward Ho Restaurant, 4929 West Greenfield Avenue, Mil- 
waukee, Wisconsin. Dinner at 6:30 p. m. Out-of-town members are 
cordially invited. 


District 10—lIowa, Missouri, Nebraska and Kansas 
Kansas City, Missouri, Chapter 


Harold M. Sandhaus, President, 1295 West 71st Terrace, Kansas 
City 14, Missouri. 

Meets 6:30 p. m., on the first Wednesday during February, June, 
September, November and December at the Advertising & Sales Execu- 
tives Club, 913 Baltimore, Kansas City, Missouri. April meeting at 
St. Joseph, Missouri. Out-of-town members are cordially mvited to 
attend these meetings. 


St. Louis Chapter 


Roy C. Bell, Chairman, Agent, Illinois Central Railroad Company, 
408 Pine Street, St. Louis 2, Missouri. 

Meets: Third Friday of each month at 12:15 p. m. except July and 
August at Miss Hulling’s, 1105 Locust Street. Out-of-town members 
are cordially invited to attend the luncheon meeting. 
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District 11—Arkansas, Oklahoma and Louisiana 
Oklahoma Chapter 
George T. Thomas, Chairman, Service Pipe Line Company, Post 
Office Box 1979, Tulsa, Oklahoma. 
District 12—Texas 
Amarillo Chapter 
Paul L. Mills, Chairman, Traffic Manager, Producers Grain Corpo- 
ration, Post Office Box 111, Amarillo, Texas. 
Sabine Area Chapter 
John H. Benckenstein, President, Attorney, Post Office Box 551, 
Suite 915, Goodhue Building, Beaumont, Texas. 
Meets: Second Monday of each month at 6:30 p. m., Sea Castle 
Restaurant, Beaumont, Texas. 
North Texas Chapter 
C. E. Courtney, Chairman, Traffic Manager, Ralston Purina Com- 
pany, 1501 East Fourth Street, Fort Worth 1, Texas. 
Dinner meetings at the Crossroad Restaurant (midway between 


Dallas and Fort Worth), third Tuesday in February, May, September 
and November. 


South Texas Chapter 

G. B. Perry, Chairman, General Manager, Houston Port Bureau, 
Inc., Post Office Box 2514, Houston 1, Texas. 

Meets: Thursday following third Tuesday, March, June, September 
and November, usually at the Houston Chamber of Commerce, Houston, 
Texas. 

District 13—-Wyoming, Colorado and New Mexico 
Rocky Mountain Chapter 

Howard D. Hicks, Chairman, 3333 South Grape Street, Denver 22, 
Colorado. 

Meets: Third Tuesday of each month at 12:15 p. m., Albany Hotel. 
Out-of-town members are cordially invited to attend the luncheon and 
meeting. 

District 14—Montana, Idaho and Utah (No chapters at present) 
District 15—Washington and Oregon 
Puget Sound Chapter 

Robert G. Gleason, Chairman, Richfield Oil Corporation, 2326-6th 
Avenue, Seattle, Washington. 

Meetings are held on third Wednesday of each month at the 
Wilsonian Hotel, East 47th and University Way, Seattle, Washington, 
at 6:00 p.m. Members of other Chapters are cordially invited to attend. 

Portland, Oregon, Chapter 

William L. Bush, Chairman, Traffic Representative, Standard Oil 
Company of California, P. O. Box 950, Portland 7, Oregon. 

Meets: Second Tuesday of each month for lunch, except summer 
vacation months. Out-of-town members are cordially invited. 
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District 16—California, Nevada and Arizona 
San Francisco Region Chapter 


Gustav E. Lowe, Chairman, Manager, Rates, Kaiser Aluminum & 
Chemical Corporation, Kaiser Center, 300 Lakeside Drive, Oakland 12, 
California. 

Meets: Third Wednesday of alternate months commencing January, 
12 Noon, Commercial Club, Merchants Exchange Building, San Fran- 
cisco (except July). 

A cordial invitation is extended to out-of-town members to attend 
the luncheon and meeting. 


Southern California Chapter 


Willard N. Johnson, Chairman, Western Division Manager, Watkins 
Motor Lines, Inc., 1625 South Alameda Street, Los Angeles, California. 
Meeting held the first Wednesday of the month at 12:00 Noon, 
Clark Hotel, 426 South Hill Street, Los Angeles. Out-of-town members 
are cordially invited to attend. 
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MISCELLANEOUS DOCUMENTS AVAILABLE AT ASSOCIATION’S 
HEADQUARTERS 


Aspects of Regulation Based on Regulatory Experience in the United States. 
Reprint of paper delivered by the Honorable Howard Freas, as Chairman 
of the Interstate Commerce Commission, to the High Authority, European 
Coal and Steel Community, Luxembourg, on October 10, 195 

* Code of Ethics for |. C. C. Practitioners ' 

Consolidated Current Index to I. C. C. Decisions contains an Index to all 
I. C. C. Decisions (printed and unprinted) from January 1951 through 
January 1955 

1955 Supplement to Consolidated Current Index to I. C. C. Decisions. Contains 
Index to all I. C. C. Decisions (printed and unprinted), from February 
1955 through January 1956 

Fair Reward and Just Compensation, Common Carrier Service, Standards 
Under the Interstate Commerce Act by Clyde B. Aitchison. In this book, 
a comprehensive but concise work, former Commissioner Aitchison, for the 
first time, has authoritatively analyzed and determined what standards are 
properly applicable in determining the reasonable level of carrier charges 

* Manual of Practice and Procedure before the I. C. C. prepared by C. R. 
Hillyer, F. C. Hillyer and Walter McFarland 

* Outline of Study Course in Practice and Procedure before the Interstate 
Commerce Commission. Third and Revised Edition, 1959. Original Text 
sang by Warren H. Wagner. 1959 Revision prepared by Robert B. 

inhorn 

Research in Transportation—Sources and Procedure, Kenneth U. Flood. 
This manual, published March 1960, consists of two parts. Part I, De- 
scription and Evaluation of Sources of Information, containing ten sec- 
tions: The Laws and Regulations; |. C. C. Reported Decisions; Reporting 
of Court Decisions; Digests; Legal Encyclopedias; Citators; Miscellane- 
ous Reference Publications; Periodical Literature and Miscellaneous 
Sources of Information. Part I1, Research Procedure is comprised of two 
sections: Methods of Searching for Transportation Information, and 
Examples of Research Procedure 


Within the Jurisdiction of the Interstate Commerce Commission. 1957 
Revised Edition with 48-page Special Bibli 4~ Prepared by Specialists 
in Education, Transportation Law, I. Ce. ractice and Procedure 
Supreme Court Decisions Important to the I. C. C. and Abstracts of 39 Im- 
portant Decisions Since 1939 [1939-1950]. (Published May 1951). This 
booklet contains 256 Supreme Court Decisions, among which are 172 de- 
cisions important to the I. C. C 
286 Abstracts of Supreme Court Decisions, W. 
contains the abstracts of 286 decisions of the 


* Selected oe List of Books Helpful in the Study of the Principal Laws 


1955 Supplement to Abstracts of Supreme Court Decisions, W. e 
This Supplement brings - to date the original book of bstracts. 
It covers the period 1953 through June 1956 


*Companion Works. 
Pamphlets Temporarily Out of Print 


Cost and Value of Service in Ratemaking for Common Carriers. 
Relief from 4th Section of the Interstate Commerce Act. 


Interstate Commerce Commission—Organization, Assignment of Work and Func- 
tioning of Major Activities: Chart, as of January 1, 1959. 
Pamphlet (companion work to chart). 











